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Abstract

This thesis examines fraud as a basis for the ditjeof transfers in Scots law. In
particular, it focuses on misrepresentation anddman creditors. In so doing, an
attempt is made to provide a principled accourthefeffect of fraud on transfer
which can explain the well-established rules i #mea, show how these rules fit
within the broader framework of private law and\pde some guidance as to the

appropriate result in cases where a rule is natrigl@stablished.

This account depends on examining the developnfeéhedaw from a historical and
comparative perspective, with particular emphasighe periods during which the
relevant rules and institutions were being devedopereceived in Scotland and on

the links between this process and the wideircommunéradition.

The central contention is that avoidance of a fearan the basis of fraud is justified
by a personal right held by the party at whoseaimst the avoidance takes place. In
the core cases, this personal right is a righéparation for a wrong for which the
transferee is liable. At the periphery, the pertoigat may arise from the law of
unjustified enrichment rather than from the lawdefict. This characterisation of the
basis of avoidance explains the protection affotdeslibsequent acquirers and the
limited effect which avoidance has in certain cmstances. It shows the interaction
between the law of property and the law of obligragiin this area and enables
principles developed in the context of one instavfdeaud on creditors to be applied

to difficult problems in relation to other instasce
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Chapter 1

INTRODUCTION

This thesis is concerned with voidable transférexmines a number of instances of
voidability (misrepresentation, challengeable tfarss by insolvent debtors,
litigiosity and the offside goals rule) and seakexplain them by reference to fraud.

Voidable transfers must be distinguished from ti@isswhich are absolutely good
and therefore unimpeachable on the one hand aisé thibich are void on the other.
The notion of voidness or nullityis relatively clear in modern Scots law: the legal
relations remain as they were before the purpguedical act. As far as the law is
concerned, nothing happened. A void transacti@nlégal nothing.

A voidable transaction is initially effective bulble to be set aside at the instance
of a particular person or group of persons. An ant®@f an instance of voidability
should explain why the transfer is problematic also why the problem does not
lead to voidness.

Chapter 2 traces the emergence of voidability asagegory distinct from
voidness. The picture which emerges from this eration is that rules which
render transactions voidable rather than void dwisthe purpose of protecting the
interests of a particular person or group.

The position is different when we consider the gilascases of voidness:
incapacity, error, overwhelming force, forgery, vagess and failure to conform to
formal requirements. Rather than being vulnerablbding stripped of effect or set
aside, the act of transfer simply does not come eéxistence because one of the
positive requirements for its constitution is migsi

In the case of the first four mentioned, intentibat the transfer should take effect

IS missing. Since, in giving effect to any juridieect, “the law makes itself, in fact,

! The two terms appear synonymous in modern usag@@nused synonymously throughout, unless
otherwise specified.

2 Eg Stair 1.x.13; Erskine 11.i.16; BelComml, 313-7; BellPrin §§11-4 and Note on §§11-3; WM
GloagThe Law of Contract in Scotlar@™ edn, 1929) 13—14; WW McBrydghe Law of Contract in
Scotland(3 edn, 2007) paras 13-13-15.
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the instrument of [the parties’] intention$"absence of such intention essentially
makes even partial success impossible: where thare intention, there is nothing
to which the law can give effettThe intrinsic nature of the requirement of intenti
means that voidness seems to be an unavoidableqaersce of its not being
present. Similarly, with vagueness there is no rbledefined intention to which
effect may be given.

Formalities, on the other hand, are artificial eatthan intrinsic requirements for
constitution. That does not make them less necgs$ae difference lies in their
origin rather than their operation. They have béd#rmduced because of policy
concerns. In contrast to the rules which give toseoidability, they are motivated by
the general interest in certainty (and in some sage publicity) in important
transactions rather than for the protection of gi@aar person or group.

If voidability arises from rules designed for th@fection of particular persons, it
Is understandable that the validity of the affeaetishould depend on the will of the
protected party and thus why it should be voidablidnat party’s instance rather than
simply void.

In the following chapters it is argued that voidiiin the instances examined is
a mechanism for giving effect to a personal righldhby the party with the right to
avoid. This explains why the protected party hashaice about whether the
transaction in question should be upheld or notl$b explains why good faith
purchasers are not affected by the voidabilityhefrtauthors’ titles.

It is further argued that in the core case of eafcthe instances described, the
personal right held by the avoiding party is a righreparation for fraud. This fraud
may be straightforward deceit or it may be fraudaoareditor. The latter type of
fraud is less prominent in the modern law but itlenfies the rules on grants by

insolvent debtors, litigiosity, and offside goal$e core of the concept is an action

® F PollockA First Book of Jurisprudence for Students of tieen@on Law(6" edn, 1929) 145. The
phrase is used to describe Bechgeschafh H Titze “Rechtsgeschéaft” in F Schlegelberget) (e
Rechtsvergleichendes Handwérterbuch fur das Zivit Handelsrecht des In- und Auslandfes V
(1936) 789 at 790.

“ Of course, in some cases, the law deems an iatewtiere it is not there. Once such a fiction has
been adopted, however, it operates as if theranwasntention and thus does not unduly disrupt the
analysis above.

® Public policy considerations clearly also motivite refusal to enforce illegal contracts. For a
similar argument, see FS WaitTreatise on Fraudulent Conveyances and CreditBi§s: with a
Discussion of Void and Voidable A¢®® edn, 1889) §411.
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by the debtor which is calculated to frustrate dbdity of one or more creditors to
get satisfaction from the debtor’s patrimony.

As well as concerning a type of fraud which is mately known, fraud on
creditors presents a further challenge: avoidaridheotransfer in these cases does
not affect the person who commits the fraud (thbtat® but the transferee. The
latter’s vulnerability is explained on the basisagtessory liability. If a debtor is to
frustrate his creditors by transferring propertg,requires someone who will accept
the transfer. Therefore, a bad faith transferee beayegarded as a participant in the
debtor’s fraud and liable to make reparation alwitdp the debtor. This analysis is
supported by the idea that third parties have & dat to induce or facilitate breach
of obligations, an idea which is evidenced not dnjyfraud on creditors but also by
the delict of inducing breach of contract.

While fraud (and thus conscious wrongdoing) areregmo the core case in each
of the instances of voidability examined, voidapilcan also occur where the
transferee is innocent: innocent misrepresentagaatyitous alienations by insolvent
debtors and the gratuitous variant of the offsidalg rule. It is difficult to explain
these rules in terms of a right to reparation. Hevethey can be explained on the
basis of the law of enrichment, supported by tlot flaat, had the transferee known
what he was doing, his actions would have beerdtrizunt.

The common root which litigiosity, transfers by ahgent debtors and the offside
goals rule have in fraud on creditors gives angimsinto the effect of avoidance in
such cases. The idea that this might be restristackll established in the context of
one of the instances of inhibitions. And since draun creditors is the common basis
of both inhibitions (being an instance of litigingiand the offside goals rule, ideas
developed in the context of inhibition can be aggblin the latter context in order to

address certain problems in the offside goals rule.
A. METHODOLOGY

(1) Contracts, conveyances and grants of subordinat e real rights

An investigation into the Scots law of voidablensters quickly encounters a
problem: many sources dealing with voidability atencerned with voidable

contracts rather than voidable conveyances. Thisesatwo questions: is an
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investigation of the phenomenon of voidable transiecessary and can materials
directed towards the law of contract legitimateg/drawn on in the course of such
an investigation?

The answer to the second question lies in thetffiattcontract and conveyance are
both bilateral juridical acts. Both change the ldgadscape. Both are underpinned
by private autonomy and personal responsibilitythB@quire the co-operation of
two parties in order to be effectide.

The notion of the juridical act does not seem teehappeared in a refined form
until the Pandectist movement in nineteenth-centeymany. However, the ideas
lying behind the notion have a long heritage in it commurfeand have been
employed even in systems which do not adhere t®#melectist scheniewhile the
concept is not much used in Scottish legal writithg, tendency in the early law to
treat contracts and conveyances (as well as otersach as wills and promises) as
essentially similar might be regarded as hintingnitings of such a notion in the
minds of Scots lawyerS. Detailed evidence for this position is presentedniore
detail in chapter 3.

Therefore, materials discussing invalidity of cawcts are discussed alongside
those concerned with transfer. The principles dised also apply to the grant or
voluntary discharge of subordinate real rights. thersake of brevity and simplicity,
these transactions are only discussed explicitlyases where their treatment differs

from that afforded to a transfer.

® The bilateral nature of contracts is obvious, thanisfers are also bilateral because no benefibean
conferred upon one unwilling to accept it; D.506B7 Stein v HutchisoiNov 10, 1816, FC.

" A von TuhrAllgemeiner Teil des deutschen biirgerlichen Re@®0 repr 1997) §50 fn 3.

8 See MJ Schermaier “Das Rechtsgeschaft” in M SclokeeJ Riickert and R Zimmermann (eds)
Historisch-kritischer Kommentar zum BGB®I | (2003) vor §104 paras 2 and 3.

® See Titze “Rechtsgeschaft” 793-800; M Planiol v@tRipertTraité elementaire de droit civilL2"
edn, 1935) Vol | para 265; L Badouies aspects généraux du droit privé dans law pevite
Québeq1967) 122ff; S Litvinoff and WT Téteouisiana Legal Transactions: The Civil Law of
Juridical Acts(1969); JC de Wet (revd AG du Plessis) “Agency Regresentation” ifhe Law of
South AfricaVol 1 Reissue (1993) para 101; B van Heerdeh Bbherg’'s Law of Persons and the
Family (2nd edn, 1999) 749-853; Pollodlrisprudencel44-5 and 162-6; F Pollo&kinciples of
Contract(10" ed, 1936) 2; TE HollanBlements of Jurispruden¢&3” edn, 1924) 117-25.

% For instance, the terms of the first part of trmBupcy Act 1621 strike only gratuitous
“alienations, dispositions, assignations and tegtieis” but this was quickly extended to cover ¢gan
of personal rights such as bonds for payment (Bamkk.75). Similarly, when sales were reduced on
the grounds of minority and lesion, the propertgt aantract elements were not teased apart (Bankton
1.vii.94; Erskine 1.vii.44).
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(2) Objects of transfer

Throughout this thesis the term “property” is usedsignify patrimonial assets and
thus to include rights. Accordingly, ownership &ed to designate the relationship of
appurtenance between a person and a right as svéltlah between a person and a
corporeal thing. This is the orthodox position irco® law' but is not
uncontroversial? It was thought appropriate here because of theraiesof a word
other than ownership to designate these relatipesbi appurtenance and because

Scots law has, at least since Stair, taken an &skgnnitary approach to transfét.

(3) A historical approach

While the primary aim of this thesis is to provide account of the modern law,
examination of the process by which these rulesrnecestablished in Scots law
provides important insights into the nature of thies and the connections between
them. For that reason, particular attention has Ipeéd to the early development of
the relevant rules. For most of the material cadetkis involves concentrating on
sources prior to the mid-nineteenth century sinastnof the relevant rules were
clearly established by that point in time, althoulé crucial period was later in the
case of the development of the law of misrepresientaand of offside goals.
Constraints of space mean that it is not posstbexamine the later authorities in the
same degree of detail but these have fully examimyethe major modern textbooks
in this area and in each case the developmenteofulle is traced to the point where
it reflects the principles of the modern rule.

The fact that the rules in question developed taha which Scots lawyers drew
heavily on European materials means that it has lz@&n necessary to examine the
background of the rules in the Civilian traditidxgain, particular attention has been
paid to materials which had a formative influenoeSzots law so historical materials

are treated in more detail than contemporary ones.

1 KGC ReidThe Law of Property in Scotlar{d996) para 16

12 GL Gretton “Ownership and its Objects” (2007)R4bels Zeitschrift fir ausléandisches und
internationales Privatrech802.

13 See PM Nienaber and GL Gretton “Assignation/CessioR Zimmermann, D Visser and KGC
Reid (edsMixed Legal Systems in Comparative Perspectivepény and Obligations in Scotland
and South Afric§2004) 787 at 789.
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Chapter 2

THE EMERGENCE OF VOIDABILITY

The term “voidable” was a rather late arrival ino&claw. In his commentary on
section 23 of the Sale of Goods Act 1893, RichamB felt the need to explain it:

‘Void’ and ‘voidable’ are not Scottish law termsthlibey are convenient, and are
now freely used in Scotland. ‘Void’ correspondsroll ab initio’; and ‘voidable’
to reducible'*

In fact, the 1893 Act was not the first Scottisluree to use the term ‘voidable’,
although it was rather rare before the twentiethtuy. None of this means that the
concept was previously.

Voidability as a concept emerged in the coursenefdeventeenth and eighteenth
centuries. The process was complex and rather epawjuit is possible to trace the

emergence of several key insights necessary fazdheept:

* an understanding that not every problem with aljaal act instantly and
inevitably deprives it of effect;

« the idea that some of the rules which render digal act invalid do so to
protect particular parties;

* the idea that the validity of a problematic act mitherefore depend on
the decision of the protected party;

* a move from a procedural to a substantive undedstgnof the

consequences of different types of problem witidjoal acts; and

“ R BrownTreatise on the Sale of Goot®® edn, 1911) 148.
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* a move from a system of categorising problems yutlaical acts which
was based on procedural considerations to one whias based on

substantive considerations.

From an early stage, Scots law drew distinctiortevéen different types of problem
with acts and attached different consequenceset@itbblems in each class. The key
to the emergence of voidability was the move from essentially procedural
distinction, concerned with how a problem mightréised in court, to a substantive

one.

A. NULLITY BY EXCEPTION AND NULLITY BY ACTION

(1) Not all problems are instantly fatal

In the early sources, most juridical acts whichehasmething wrong with them are
described as “null”. Thus the term null covers $liteations which modern lawyers
would categorise as either void or voidable. Thedazgoid” is relatively rare before

Stair’® Sometimes “of nane avail, force nor effettmak na faith’’ or some

'3 The earliest example | have come acros@ng v Borthuik(1532): IH Shearer (e®elected Cases
from Acta Dominii Concilii et SessionfSt Soc 14, 1951) 2, but that seems to be antézblacident.
The term does not appear in SinclaPsacticks(G Dolezalek (edpinclair's Practicks 1540-9
(http://www.uni-leipzig.de/~jurarom/scotland/datysiair.htm) or Hope'sajor Practicks(JA Clyde
(ed)Hope’s Major PractickgSt Soc 3—4, 1937-8)) the body of HopEfimor Practicks(Minor
Practicks or A Treatise of the Scottish Lded A Bayne, 1726))It does appear in the Index of Acts
of Sederunt attached to Bayne’s edition. Balfouwstis four times but only in the non-technical ®ns
of emptinessThe Practicks of Sir James Balfour of Pittendri¢t?54 repr as St Soc 21-2, 1962-3)
395 ¢ XXXIX, 415 ¢ XXIIl, 484 c VIl and 489 c I). Aelectronic search of Maitland®racticks(R
Maitland The Practiques of Sir Richard Maitland of Lethingtérom December 1550 to October
1577(Scottish Record Society (NS) 30, 2007)) was nafsfiile but my research did not bring any
instances to my attention. Itis used in a teciirdéense on a number of occasions by Robert
Spotiswoode (e@racticks of the Laws of Scotla706) 33, 72 and 237) and by Mackenzie (eg
Institutions of the Law of Scotlar The Works of that Eminent and Learned Lawyer, 8inrGe
Mackenzie of Rosehau@h716—22) Vol Il, 278 at 287 and 325 ahgs Regiumin Works Vol Il, 439
at 474).The term does not feature in Mackenzi®lsservations upon the 18th Act of the 23
Parliament of King James the Sixth against Dispmsé made in Defraud of Creditofalso inWorks
Vol Il, 1, henceforthObservations on the 1621 ActStair himself makes relatively free use of the
term (e.qg. Liii.7, Liv.7, Liv.16, Lvii.4, |.xuB).

18 Eg Ruthven v Muncreif§l496) KM Brown et al (edsJhe Records of the Parliaments of Scotland
to 1707(http://lwww.rps.ac.uk, henceforlRPg 1496/6/15; BalfouPracticks170 c VIl and VIII, 184
¢ XXI,; Dumbar[sic] v Crichtoung(1575) MaitlandPracticksltem 363; 1567 ¢ 2RPS

A1567/12/33; 1581 ¢ 10RPS1581/10/23. Where an act of the pre-1707 Scotsapaeht is cited,
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variation thereon is used instead of, or in comioamawith a reference to nullity. The
language might be taken to suggest a uniform apprt@problematic acts: they are
null and null acts have no effect. That, howeveruld be misleading.

There does appear to have been a period of unifgrrat least for written
juridical acts but, rather than treating all nuttsaas ineffective from the start, the
courts would treat any “evident” as valid untilvitas set aside by an action for
reduction®® The deed might be null, but it had effect anywaya period of time.

However, a more nuanced approach was soon evillemarly as the second half
of the sixteenth century, cases turned on thendistin between nullities receivable
by exception and those receivable by actibithere seems to have been relative
unanimity as to the principal consequence of thesgification. As the names
suggest, nullities in the former category couldréised as exceptions (defences) in
response to an action brought by another as weah astions of reduction. Such a
course of conduct was not available if the factgetyegave rise to nullity by
action?® A defect in that category would not assist a deééenwho had not
previously raised the matter in an action of reiduct’ Whether a nullity was
receivable by exception or action depended on theire of the problem. For
example, an allegation that a deed was forged wasivable by exceptioff; a
challenge on the basis of minority and lesion aalbh of interdiction required an
action of reductio’d®

The distinction was couched in procedural termsias about the proper way of
raising the relevant issue. Despite that, it raibedpossibility of a problem with a
juridical act which did not deprive it of all effeaf the nullity was by action, the

the first reference is to the duodecimo editiongrehthe act is included in that edition), the selcan
the RPS.

" Eg BalfourPracticks382 ¢ V;Borthwick v Vassal1627) Mor 25; Hopdinor Practicks§286;
1555 ¢ 29RPSA1555/6/3;RPS1599/7/6; 1605 ¢ RPS1605/6/32; Registration Act 1617 ¢ RS
1617/5/30.

18 Stirling v Stirling(1543) SinclaiPracticksNo 312.

19 EgBisset v Bisse(1564) Mor 4655Balfour v Grundistounél1565) MaitlandPracticksltem 230;
Dumbar v Crichtoun€1575) MaitlandPracticksltem 363;Countess of Crawfurde v Glaslafitb76)
Maitland Practicks Item 396;Boyne v Boyne’s Tenants577) MaitlandPracticksltem 414.

%0 See the cases in note 19 and Hbfeor Practicks§309 — substituting the termsillitates jurisand
nullitates factirespectively; Mackenzi€®bservations on the 1621 A2Z3—4.

2L Modern Scots lawyers still talk about reductape exceptionisvhere a challenge to a deed is
raised in the course of litigation rather than é®astanding action: e.§cotia Homes (South) Ltd v
McLean2013 SLT (Sh Ct) 68 at para 6; aRdfique v Ashrgfi2012] CSOH 155.

22 Balfour Practicks384 ¢ XIV.

2% Stair 1.vi.42 and 44.
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court would ignore it and thus proceed as if thevas valid, at least until an action

of reduction was raised.

(2) The “protected party’s option”

The nature of the early sources means that th&dudsion of the distinction between
the types of nullity is relatively limited. Howevat is addressed by the seventeenth
century writers. The most sophisticated analysgiven by Mackenzie who turns to
theius commundor aid. When he does so, he is faced with a problbe Scottish

terminology does not match that used initteecommune

[Bly the Common Law [i.eius communke Nullities are either such as are
receivedipso jure or ope exceptionisThat is said to be nuipso jure where the
Thing is declared null by any express Law, as ithisy this Statute... That was
nullum ope exceptionisvhich was not receiveable, except the nullity baen
proponed, by him to whom it was competent: Butum baw nullum ipso jure

& nullum ope exceptionigre the same, &rmini convertibilesAnd with us the
Opposition is betwixhullum ope exceptionig actionis the Reason of which
difference proceeds from the Favour designed bylLHw, quoadthe Form of
Procedure[{"

This assumes a singles commungosition but other literature suggests a good deal
of variation® This variety may in turn be attributed to the féwt, in so far as there
was a clear analysis in classical Roman{3ivrelated to the formulary procediffe.
Under the formulary procedure, each case had tagest® one before the Praetor
(the Roman magistrate responsible for the admatistr of civil justice) and one

before aiudex In the first stage, the Praetor drew up a formdlhis was an

24 MackenzieObservations on the 1621 A23.

%5 JMJ ChoruHandelen in strijd met de wet: de verboden rechisleting bij de romeinse juristen en
de glossatore(1976) 300-303; H Coinguropaisches PrivatrechBand I: Alteres Gemeines Recht
(1500 bis 1800§1985) 414; R Zimmermanhhe Law of Obligations: Roman Foundations of the
Civilian Tradition, (1990 repr 1996378—82. In Choruklandelen in strijd met de weinly the French
summary has been consulted.

% CoingEuropaisches Privatrecht13 and RM BeckmanNichtigkeit und Personenschutz:
Parteibezogene Einschrankung der Nichtigkeit vochRgeschafte(l1998) 33—46.

2"V/an der Westhuizen v Engelbrecht and Sp§lL@42] OPD 194. The relevant part of the decision
reproduced at (1943) 60 SALJ 331, see particudB. Zimmerman®bligations681.

8 The division of litigation into two parts was chateristic of Roman civil procedure in general,
dating back to the more formigigis actioneprocedure (M Kasebas romische Zivilprozessreof™
edn, revd by K Hackl, 1996) 44-48). Although tlognitioprocedure (which later came to dominate)
just involved a magistrate, the Romans still seeimave thought in terms of these two stages: Kaser
Das romische Zivilprozel3rech9.
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instruction to theudexwhich essentially took the form of an if-then staent: if X

is the case, condemn A to do Y for B; if X is noe tcase, absolve &R.The core of
the formula was the relevaattio which set out what the pursuer had to establish
and which remedy was to be granted if he did savéver, the defender could have
an exceptioinserted into the formula. This was a negative d¢mr If the defender
could show that it was fulfilled, the defender wibble absolved’

Some problemsigso iure nullities) could be pled before thedexeven if they
had not been raised before the Praetor. On the btrel, a nullityope exceptionis
required to be inserted as axceptio otherwise the facts could not be raised before
theiudexand the party would be forced to rely @@stitutio in integrunmto reverse
the result!

The classical distinction ceased to be relevanth vite move tocognitio
extraordinaria procedure. As a resuliuys communelawyers struggled to give
meaning to texts originally written in reliance olassical procedure, which led to
some confusion. This led Van den Heever J to dsrihe great wealth olus
communescholarship on the types of nullity with the obsgion that, “Before the
Gaius Palmipsest was rediscovered and decipherekB[i6?] commentators did not
and could not understand this distinction betwesellity ipso jure and nullity ope
exceptionis *

Mackenzie radically simplifies theis communegosition. Notably, he does not
mention those Glossators who drew a tripartitesitivi betweeripso iure nullity,
nullity ope exceptionisind nullity ope actionis or those who assimilatagdso iure
nullity with nullity ope exceptioni¢eaving an opposition between nullifyso iure
and nullity ope actionis* Of course, the latter looks very like the earlyotEish
distinction.

In the passage quoted, Mackenzie suggests thatynpldo iureand nullity ope
exceptionisare equivalent terms in Scots law. He goes on plyapeius commune

% See F de Zuluetahe Institutes of Gaiud953) Vol Il: Commentary 258—61; Kas@as rémisches
Zivilprozel3rechB10-22.

% De Zuluetdnstitutes of Gaiug80-1; KasebDas rémische ZivilprozeRrecB60—1 and 363.

%1 F SchulzClassical Roman La1951) 51; M Kasemas rdhische Privatrech(2™ edn, 1971-5)
Vol I, 208 fn 28; Beckmanhilichtigkeit und Personenschi8Z. Kaser rejects the terope exceptionis
as ‘unromischi: Das romisches Privatrechvol I, 635.

%2 GaiusThe Institutes of Gaiugrans WM Gordon and OF Robinson, 1988) 11.

% van der Westhuizen v Engelbrecht and Sp¢1@43) 60 SALJ 331 at 333.

% ChorusHandelen in strijd met de w812
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discussion to the characterisation of nullity undiee Bankruptcy Act 162%,
observing that thais communeules and the words of the statute suggested tieat t
nullity prescribed by the Act “was receivabjeso jure’.®® However, the practice of

the Scottish courts had departed from this position

the Nullity arising from this Act, is oft-times reiwed only by Way of Reduction,
whereby the Lords have receded from the expresd¥Vof the Law: And the
only Reason | can give for it, is, That the AutloerDisponer must be called to
maintain his Right; which could not be if the Ntyjliwere receiveablepe
exceptionis’

The departure from the express words of the stasutBscussed in chapter 6. For
present purposes, the important thing is that Mazikés approach suggests that he
thought theius communedistinction betweenpso iure nullity and nullity ope
exceptionismapped onto the Scots distinction between nuliyy exception and
nullity by action. He was not alone in this.

This parallel usage can make reading the sourdésutti lus communenullity
ope exceptionigorresponds to Scottish nullity by action. Howevarthe Scottish
context, nullity by exception is sometimes Latinisgs nullityope exceptionisin
other cases, and particularly in Staitfsstitutions nullity ipso iureis used as a
synonym for nullity by exception in Scots law andllity ope exceptionias a
synonym for nullity by actiof®

Despite these difficulties, the basic point is clé&hile, the terminology had
shifted, the underlying concepts were substantitlyy same. This explains why
Mackenzie spends time discussing the nature otioakhip betweenpso iure
nullity and ope exceptionisiullity in the ius communeit had implications for the
action-exception distinction in Scots law.

Mackenzie thought that onlpso iurenullities could be taken into account by the
judge ex proprio motu A nullity ope exceptionisvas “not receivable, except the

nullity had be proponed, by him to whom it was cetent.

% MackenzieObservations on the 1621 Adt.
%% bid.

37 bid.

8 Eg Stair |.xvii.14.

39 MackenzieObservations on the 1621 A23.
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At first sight, this does not seem to take thingscimfurther than the sixteenth-
century case law: nullity by actiapge exceptionisequired something to be done
before account could be taken of the nullity. Therdowever, a subtle difference in
Mackenzie’s presentation of the rule. He drawsnétia to the person who had the
power to invoke the nullity. That person had a cha@bout whether to invoke the
nullity or not*°

Once again, the issue is cast in procedural tetmesguestion is whether the judge
is entitled to take account of the nullity. The ulesof this procedural question,
however, has significant practical consequencethefjudge is not entitled to have
regard to the nullity then the act will be treatedvalid. If the “party to whom it is
competent” decides not to invoke it, it is not openhe counterparty to found on the
nullity. From that point, it is a short step to titea that someone might have the

right to set aside a juridical act which is valat the time being.

(3) Substantive consequences of a procedural distin ction

A contrast between acts which are null by forc&awaf from the start and those which
persist but are vulnerable to being set asideeairtbtance of particular parties was
also being drawn in Europe during this perfod.

In his Tractatus de nullitatibus contractuynBiagio Aldimari*? distinguishes
contracts which argso facto“nulli” from those which arednnullandi. Where a
contract is in the latter class, the nullity re@sito be determined judiciaff§.in the
interim, the contract remains completely valid. t&® had earlier drawn a similar
distinction in his discussion of promises maderiore “For in view of the diversity

of these cases thauf communjewriters declare some acts void and others binding

0 To some extent, this is prefigured by Hope infaigaphrase of the 1621 Act: transactions
vulnerable under the act were “null at the instasfceue and just creditorsMajor Practicks
11.13.18. However, Hope did not link this to anynt@st withipso iurenullity.

41 BeckmanrNichtigkeit und Personenschuté—7.

2 Also known as Blasius Altimarius. Very little hisen published about Aldimari. Hisactatus de
nullitatibus contractuunwvas widely published. The earliest edition thaaVvé traced was published
in 1678 (held by the Max Planck Institute for Eueap Legal History in Frankfurt and published in
Naples). According to the title page of filctatus he was a lawyer in Naples.

3 Tractatus de nullitatibus contractuunound with and under the spine heading fctatus de
nullitatibus sententiarun(il720) Rubr | Q 36, Nos 283-5.
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but in such a way as they may be annulled or clthragethe choice of the one
injured.”*
Mackenzie appears to move towards a similar pasitichis second comment on

theius commundistinction:

By the common Law, either a Penalty was not adgetiethe prohibitory Law,
but the Thing was simpliciter prohibited, and th@sgngs werepso jurenull.
But if the Law proceeded further, and adjected @aRg, then either the Penalty
was adjected to the annulling of the Deed: And tthenDeed whereby the Law
was contravened was null, and the Penalty wasdlsg or else the Deed was
declared null; but so that it was some way allowedubsist, but a Remedy was
appointed, and then it was not nigko jure but was reducible by the Way
appointed[.{°

This passage seems to refer to the Civitletinction betweeteges perfectadeges
minus quam perfectagnd leges imperfectd® but the interesting thing for present
purposes is the way Mackenzie characterises trestgpinvalidity.lpso iurenullity
is contrasted with a deed which is “some way allbwe subsist” but subject to
reduction. The context makes clear that Mackereganded the latter category as
equivalent to nullity by action. So where thereaisnullity by action, there is
temporary subsistence of the relevant act unslset aside.

Mackenzie was not the only writer to discuss nulbl action in terms which
suggest temporary subsistence. Craig takes a siaplaroach in his discussion of
inhibitions. Like breach of the 1621 Act, breachirdiibition gave rise to nullity by

action?’ Craig gives the following account of breach ofibition:

4 H Grotius,De Jure Belli ac Pacis Libri Tregl646, repr 1913) (trans FW Kelsey (1925)) 2.111.6.
The Latin is Nam pro harum rerum varietate alios actus irrita®puntiant scriptores, alios validos
quidem, sed ut arbitrio ejus qui leesus est, resgndsint, aut reformati Similarly, for promise
made under the influence of fear: 2.11.7.1.

> Mackenzie Observations on the 1621 A4.

6 See generally M Kasétber Verbotsgesetze und verbotswidrige Geschéfténmschen Recht
(1977) and Choruslandelen in strijd met de wB81-3. For a similar discussion see Hdfinor
Practicks§313—4.

4" Murray v Mochtand1564) MaitlandPracticksltem 205;Rossie v Crichtoungl565) Maitland
Practicksltem 241;Tullibardine v Cluny(1615) Mor 6944Ross v DicK1635) Mor 650
(Spottiswoode’s report).
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[A]n alienation by an inhibited person is napso juré€ null so as to render it
liable to be set aside by way of exception, but tralays be reduced by a
rescissory actioneéx capite inhibitionisas we phrase ft2

Again, we see a link betweapso iure nullity and nullity by exception while the
action of reduction for a nullity by action is a chanism by which the alienation can
be rescinded rather than being a way a recognasinigclaring a pre-existing nullity.
Aspects of Stair's treatment of these issues alggest that he considered acts
which were null by exception as non-existent arab¢hwhich were null by action as
subsisting until set aside. An example of the fasturs in a discussion of attempts
by superiors to grant feus over land which hadaalyebeen feued, which is found in

Stair’s oration for admission to the B3r:

[1]f any lord superior gha granted to any man a fgiwe to any man other
infeftment therfor without infeftment changed withiaonsent of his fewer, such
an fact is voyde & null and sould be halden as wenaall it then by Laufull to
the king to give infeftment to any other of his sals few without his consent,
truly the text Lib Feul.xxii] answers that such ane fact is not only plogld by
the Law and so invalide and by way of action mayabeulled but it is even by
the law itselffe null as if it had not bein mad{_]

The opposition Stair sets up here is between dedush are null, that is, to be
treated as if they had not been made, and thosehvane annullable by action. This
seems to suggest temporary subsistence of thewighh was null by action.

In theInstitutions,Stair brings together the idea of temporary sidsce and the
protected party’s option. In his discussion of viieetan oath can render an otherwise

null act effective he observes that,

[sjJome deeds are declared nigso iure and other are only annullabtepe
exceptionisor by way of restitution, or at least, where strgy in fact must be
alleged or proven, which doth not appear by thétrigr deed itself; and so
belongeth not to the judge to advert to, but mespioponed by the party.

“8 Craig (trans JA Clyde, 1934) 1.xii.31. The Latin‘Bed nec in immobilius haec alienation est ipso
jure nulla, ut ope exceptionis tollatur, sed tanpgn actionem rescissoriam ex capite (ut solemus
loqui) inhibitionis”.

“9Recorded in G Neilson (ed) “Scotstarvet’s ‘Trewa®ien™ (1916) 13Scottish Historical Review
380. His subject walsibri Feudoruml.xxii.

SV «Scotstarvet’s ‘Trew Relation™ at 386.

*L Stair 1.xvii.14.
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The context makes clear that Stair regards the dasaullitiesipso iureas identical
to the class of nullities by exception and the slaisdeeds annullablgpe exceptionis
as identical to nullities by action.

In the latter case, the oath can fortify the actjuestion because it will bar the
swearer from raising the relevant issue. This isthe case if the deed is niiso
jure. That can be considered by the judgeproprio motwr raised by another party
with an interest. An oath can only exclude pointscl “are notpartes judicis nor
consisting in any intrinsic nullity or defect” Stair's primary focus is on the
procedural question of what the judge can take watcof but the contrast between
that which is null and that which is annullablesisking.

He uses similar language in his discussion of thi&t away from the nullity by

exception prescribed in the 1621 Act:

Though the statute bears all alienations, withooaase onerous, in prejudice of
prior creditors to be nubib initio, and without declarator by exception or reply;
yet custom has found this inconsistent with theumgatof infeftments, which
cannot be reduced till they first be produced, athduthors called, which cannot
be by way of exception but by actionif]

Again the contrast is drawn between instant nyliititich can be pled by reply and
something else, which does not give rise to instauility but requires a further
process of reduction.

That aspect of the passage seems to reflect aastilst distinction. However,
Stair's approach also suggests that the shift sul@stantive understanding of the
distinction between different types of problematict was not complete. For,
although the fact that an action of reduction weguired might lead to a different
view of the substantive state of the relevant amrgo reduction, the reason for
requiring reduction was procedural: the need tb tba author of the deed to give
him the chance to defend his deed. This refleces ganeral approach of both

Mackenzie and Hope to classification of nullittésand also Stair's comments

> | xvii.14.
>3 Lix.15.
** HopeMinor Practicks§§309—17 and Mackenz@bservations on the 1621 A4

15

www.manaraa.com



elsewheré® Discussion focuses on procedural concerns suclprasumptions,
burdens of proof and the availability of witnessalbeit with some reference tas

communerules on statutory interpretation which focus ore thature of the
prohibition in question.

This gives a somewhat awkward combination: whe#react was valid for the
time being might depend not on substantive conatoters but upon questions of
procedural convenience. In this Stair cuts somgtlih a transitional figure. His
general statements about the action-exceptiomdigin found the classification on
procedural issues. However, in certain specifiesathis approach seems to break
down and the consequences are explained on the bhsubstantive rather than
procedural reasons. To understand the context edetltases, it is necessary to
examine another opposition: that between nullitythe self andrestitutio in

integrum

B. NULL IN ITSELF AND RESTITUTIO IN INTEGRUM

As well as distinguishing between nullity by exeeptand nullity by action, early-
modern Scots lawyers drew a distinction betweend detich were “null in
themselves” and those which gave rise to a rightesditutio in integrum The
distinction was most important in the context oédie granted by minors.

Before the Age of Legal Capacity (Scotland) Act 19%cotland followed the
Civilian tradition of a two-stage approach to tegdl capacity of the yourt§.Until
the age of 14 or 12, depending on whether the oisdd male or female, he or she
was a pupil and lacked legal capacity. Juridic& &y the pupil were nufl’ This is
illustrated by cases such Bsuce®® Bruce warned the person in occupation of his
lands to vacate them. The occupier pointed to an@ation which Bruce had given
of his right to those lands when he was six. Brinceirn pointed out that his tutors

had not consented and that the deed was thereiatkiri itself”. The Lords agreed,

%% ).vi.44; |.xvii.14.

%% See generally Scottish Law Commissiagal Capacity and Responsibility of Minors and #ip
(SLC Consultative Memorandum No 65, June 1985) Part

> TD Fergus (edQuoniam Attachiamentést Soc 44, 1996) ch 50. There were some excepfin
transactions which were beneficial to the pupil tety do not change the analysis of the division
between nullity in the self an@stitutio in integrum

%8 (1577) Mor 8979. See al€rundiston v Lawso(i.561) Mor 8978.
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finding that the deed was “null from the beginninighout reduction” and so Bruce
was entitled to invoke the nullity in the coursetloéd litigation. Here it appears that a
problem which renders a deed “null in itself” coblel pled by exception.

With minors (those beyond pupillage but below thge af majority) the position
was more complicated. A minor had legal capacity eould thus perform binding
juridical acts without needing anyone to act fanhHowever, minors might have
curators, in which case their consent was neced$sagy valid juridical act. Without
their consent, the act was “null in itself’"Whether the grant was by a pupil, or by a
minor with curators who did not consent, the nyliias receivable by excepti6h.

Even a minor without curators had some protectmy. minor who entered into a
transaction which was prejudicial to his interestsild challenge it on the basis of
minority and lesion. Such prejudicial transactiovere sometimes said to be Rl
but, as will be discussed below, the minor's powerchallenge was usually
expressed in different terms.

The period during which the minor could avail hithsé the latter protection was
limited. The challenge had to be brought withinrfgears of attaining the age of
majority °® Therefore, it was very important to distinguistivizEen challenges on the
basis of the absence of consent from tutors ortaxsaon the one hand and
challenges on the basis of minority and lesiontendther. The former, but not the
latter, could be challenged even after the foursydad expired® The difference in
treatment was explained by saying that deeds infdh@er class were null in
themselves and therefore did not need to be sde,asihile deeds affected by
minority and lesion were not null. Instead, theyevepen to challenge by the minor.
This right to challenge could be lost if not exeerl within the relevant time.

However, if the “act” in question was null, it silglid not exist so this logic did not

apply.

%9 Bruce v Bruc&1569) BalfourPracticks124 ¢ XIII; Kincaid (1561) Mor 8979. This reflected the
position in post-classical Roman law: C.2.21.3. iAgthere were some exceptions for transactions
which were beneficial to the minor but they do afféct the opposition being discussed here.

% Barnbougall v Hamiltour{1567) BalfourPracticks180 c V;Bruce(1577) Mor 8979Ker v
Hamilton(1613) Mor 8968Maxwell v Nithsdalg¢1632) Mor 2115 an&tair 1.vi.33. CfStirling v
Stirling (1543) SinclaiPracticksNo 312 andouglas v Formar{1565) BalfourPracticks179 c Il

%1 Glentoris v Kirkpatrick(1543) Mor 8978 (where the language of nullitp@&rowed from
Justinian’s Code).

%2 This rule, taken from Roman law (C.7.54.3) waslslished earlyGlentoris v Kirkpatrick

%3 See the cases in Morison from 8978-86.
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Other rules surrounding minority and lesion alsenséest explained in terms of
temporary subsistence. To set the transaction ,afideminor was required to offer
to return anything he had received under the tetitsg** Subjecting challenges to a
condition like this makes sense if the transacigovalid for the time being but much
less sense if it is not.

Similarly, a minor’s challenge was refused where fnoperty in question had
been sold on to a good faith succe$Sdgkgain, this suggests that the minor had a
right against the initial transferee but that thensfer had nonetheless been valid,
enabling a valid transfer to the third party.

Often the terminology ofestitutio in integrumwas employed in discussions of
minority and lesion. Thus, when reporting one saabe Kincaid, Balfour says that
deeds by minors without curators are “not in thé sall; bot the minor within
lauchfull time may revoke the samin, and seik tesitinin integrum?®®

In Roman lawrestitutio in integrumwas a remedy which allowed the reversal of
some legal change such as a transfer, loss ofssigapitus diminutip or a
contract®’ It was available for a number of reasons includinigority and lesion,
fraud and duress (imetu3.®® Reference to this concept helped link Scots lait wi
European thinking in this area but it also supmbrtbe idea of temporary
subsistence. Restitution assumes that the actnitgaly effective: the remedy was
not purely declarator$’ Were that not the case, there would be nothingstore.

While Scots lawyers used the terestitutio in integrumthey do not appear to
have regarded it as a distinct remedy. RatherjtuBeh was achieved using an
action of reduction.

When reportingKincaid, Maitland says the grant “sall not be null but thaor

quhan he cums to perfyte age may reduce the safidiféickenzie suggests that a

% Barnbougall v Hamiltour{1567) BalfourPracticks182 ¢ XII; M'William v Shaw(1576) Mor 9022.
%5 Craick v Maxwel(1683) Mor 9029.
% (1567) BalfourPracticks119 ¢ XXIV. For other examples, sBeuce(1577) Mor 8979Robertson
v Oswald(1584) 8980Edgar v Edgar’'s Exr§1614) Mor 8986Houtson v Maxwel{1631) Mor 8986;
Hume v Ridde(1635) Mor 8989.
67 B Kupischin integrum restitutio und vindicatio utilis beidgntumsiibertragung im klassischen
gg')mischen Rechtl974); KaseDas romische Zivilprozessrech21-6, 493-4 and 581-2.

D.4.1.1.
% Prior to Kupisch’s work, the general view was trettitution was achieved by the Praetor’s decree:
SchulzClassical Roman La®8. Kupisch shows, however, that this was not adihg case and that
the termrestitutio in integrunrcould refer to an order for reconveyankeintegrum restitutial 2
"0 Maitland Practicksltem 178.
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minor who wants to challenge a grant should “exe@Summons of Reduction of
that Act, ex capite minoritatis & laesioriis’® In his discussion of reduction for
minority and lesion, Stair seems to use restitutaod reduction as equivalent
terms’?

Of course, reduction was also the appropriate rgrfadnullity by action and we
see the language of restitution being brought togetith that of the nullity by
action-exception distinction inCraig v Cockburn Counsel for the minor's
counterparty argued that the minor could not plk&dnullity by exception but only
proceed Via restitutionis in integrum, et via actiofi§’

Craig makes a similar point, observing that fewtgd by minors

cannot be set aside by way of exception, but oplydécree of declarator and
reduction on proper grounds. There is an excepbahis in the case of a minor
who, having a curator, grants the feu without thatator’s consent: not only is
such a feu null and void—for the grant of a fewispecies of alienation—but so
also is any let or assedation granted by him withioe curator's consent.

This reflects the link betweamstitutio in integrumand the action of reduction seen
Craig v Cockburrbut Craig does something else that is more intiegesHe explains
the distinction in the following terms: a minor tvin curator has, in general, no
power to contract without his curator's cons&hg minor without a curator does
have such capacity but may be given restitutidreisuffers by reason of his facility
or of circumventior® In this explanation, Craig brings a substantivalysis to bear
on deciding whether a challenge can be brough&bgpion or not.

The reason for the difference in treatment of menwith and without curators is
not one of procedural convenience; it is that aanimith a curator has no capacity

and therefore his act is necessarily @tlinitio. There can be no basis for treating it

"t Mackenzidnstitutions288.

2|.vi.44. Eg “There is no difference as to the itatibn of minors, though the deed be done with the
consent of curators. Nor did it exclude a minomedg, because his curators had received the money
in question.”

'3 (1583) Mor 8980.

4| xii.30. The link with the action-exception disttion is perhaps a little clearer in the Lati “
minore ... feuda data omnino non sunt per exceptioinétata; sed opus est actione rescissoria,
judicis sententia declaratoria, nisi minor ille @torem habeat, & sine ejus consensu feudum
concesserit: nam non solum hoc feudum (cum in faudatio sit species alienationis) sed & omnis
locatio, & assedatio a tali minore, sine curatodsnsensu nulla €st

"5 “generaliter contrahere non potest ... sine curatodasensit

"6 «sj ex sua facilitate aut circumventione laedat@stitui possit
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as valid for the moment. This is not the case whbee challenge is based on
minority and lesion.

Stair follows Craig in recognising the basic distion. Acts done by minors
without curators are “revocable and reducible ugoorm lesion™ while “once they
choose curators, all deeds, done by them withauttmsent of their curators, ae
ipso null by exception, without the necessity to alldgsion.”® However, unlike
Craig, Stair gives a procedural justification fdwe tdistinction: “because they are
facti, and abide probation, they are not receivablexogtion.”®

Stair returns to minors in his discussion of whetlre oath can fortify an invalid
deed® Here, however, the cracks are beginning to shomisranalysis. He gives the
general rules quoted above: where an externalréagtires to be proved in order to
establish a nullity, it is napso iurenull and may therefore be excluded by an oath.
Having done that, he moves on to consider speexmmples, including deeds by
minors.

As might be expected, he argues that a plea of ntynand lesion can be
excluded by an oath. This fits nicely with Staiaisalysis. At this stage he does not
mention the Oaths of Minors Act 1681which prohibited the exacting of oaths from
minors, and declared any contract purportedly fiediby such an oath “void and
null”, a declarator of which could be obtained layy person related to the minor ...
by way of action, exception or reply.”

Stair then comes to the position of a minor witiators and a problem presents
itself. The age of the granter at the time of teedland the fact that he had curators
are external facts. Therefore, according to $taiest the deed should be null by
action and capable of exclusion by oath.

However, such a result was unacceptable. It was esthblished by authority,
and Stair had acknowledged elsewhere, that deedsifyrs with curators who did
not consent were null by exception. Therefore ity should exclude the plea. Stair
tries to reconcile the two positions by pointingthe 1681 Act. According to Stair,

the exception of nullity cannot be brought by thimon on account of the oath but

71.vi.32.

81.vi.33.

0 .vi.44.

80| xvii.14.

811681 c 19RPS1681/7/43.
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this does not stop the curators from invoking th#ity: they did not swear the oath
and, in any case, the 1681 Act preserves the oigany relation of the minor to raise
the issue.

Stair's argument neglects the fact that the 1681 is\@xpressly directed at the
protection of minors’ right of “revocation, redumti and restitutiorin integruni
which suggests that it was concerned with minaaitg lesion rather than grants by
minors with curators. Neither does he reflect am fict that the problem regarding
the effect of oaths only arose because he depémed the established rule that
grants by minors with non-consenting curators weHéby exception.

The 1681 Act renders the issue practically irreféviaut Craig’s view of the
difference between nullities by action and by exioepprovides a clearer basis for
the pre-1681 law: the oath could bar a challengéherbasis of minority and lesion
because there was a valid act there and the oathaway the minor’'s right of
challenge; where there were non-consenting curatbese was no capacity and
therefore no deed, meaning that there was notbifgrtify with the oath.

Later on in his discussion of oaths, Stair doesleyngn argument of this type but
the problem he has in mind is not minority anddadiut the effect of force and fear

and of fraud. They are considered in the nextsecti

C. MOVING TOWARDS A SUBSTANTIVE BASIS FOR THE DISTI NCTION

(1) Stair’s consideration of other rules

As with minority and lesion, Stair considers théegs of force and fe¥rand of
fraud can be excluded by oaftisThe result makes sense on Stair's analysis: in bot
cases, an external fact requires to be provechochallenge to be established. Stair
notes, however, that these rules are potentiaplpmatic: “if oaths be so effectual,

great inconveniences will follow, a door being opegnto force and fraud.” A

8 On the conflicting approaches to force and feah&Scottish sources prior to the nineteenth
century see JE du Ples§ismpulsion and Restitutidist Soc 51, 2004) ch 3.
83 i

[.xvii.14
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counterparty who can induce a deed by force andifimalso likely to be able to get
an oath from his victim.

Stair's first response is robustincommodum non servit argumentum
“inconvenience will not avail as an argumefftHowever, he also seeks to take the

edge off the harshness of the rule:

if the fear be such as stupifieth, and takes awayact of reason, there is nothing
done, because there can no contract in its subEtantonsist without the
knowledge and reason of the party; or if the deleiin substantialibusas if a
man should by mistake marry one woman for anottiere is nothing done,
except when an act of reason is exercised: but upotives by fear, error, or
mistake, the deed is in itself valid, though arethl by fear or fraud, which are
excluded by the oathf]

A party asserting fear which “stupifieth” or a fthinducing an error which meant
that he intended to do something different from wina appeared to intend would
need to prove an external circumstance. There wbeldothing in the body of the
deed in question which disclosed these problemsrefbre, they seem to fail Stair's
test foripso iurenullity. However, he perceives a fundamental probleith such
deeds: the basic conditions for the constitutiortha juridical act have not been
fulfilled. That being the case, there is nothing ttee oath to fortify and, since oaths
are accessof§ to the principal juridical act, this means that thath will not prevent
a challenge to the act.

The distinction between those cases and situatdmese the challenge is based
“upon motives by fear, error or mistake” is essahtithe same as that drawn by
Craig to distinguish deeds by minors with non-coitisg curators from minority and
lesion. In one case, the basic requirements forctmestitution of the act have not
been fulfilled so there is no act. This means mstaullity and the act cannot be
propped up by the lapse of time or an oath. Inother case, the act has been validly

constituted but the circumstances give the gramteght to have it set aside. Since

8 J TraynelLatin Phrases and Maxin(861). In the § and 4" editions (1883, and 1894 repr 1993
respectively) this phrase is replaced withommodum non solvit argumentutimconvenience does
not answer an argument.”

8| xvii.14.

% Ibid.
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the act exists, conditions can meaningfully bechitd to the exercise of this right
and third party successors can be protected.

This approach is also reflected in Stair's clasatfon of challenges based on
fraud and force and fear under the heading of egjoar for delinquence¥. The
implications of such an approach are discussed ndeeply in the following
chapters. For the present, it suffices to note, thgt basing the power to set
transactions aside for fraud on the obligation tkenreparation for a wrong done,
Stair implies that the power is based on a persogial against the wrongdoer.

The distinction is based on substantive critetia:tature of the problem with the
act. It has substantive consequences: nulitynitio or temporary validity. In short,
the logic here is that which underlies the distorct between voidness and
voidability set out in chapter 1.

Stair also casts thpso iure-ope exceptionidistinction in substantive terms in his

treatment of compensation:

Compensation is a kind of liberation, as being eglent to payment; for thereby
two liquid obligations do extinguish each othpso jure and not onlyope
exceptionis for albeit Compensation cannot operate if it lw# proponed, as
neither can payment; yet boplerimunt obligationem ipso jur@nd therefore are
not arbitrary, to either party to propone or nobgone as they please; but any
third party having interest may propone the santéchvthey cannot hinderf

Admittedly, the situation addressed here is natralical act created in problematic
circumstances. Nonetheless, Stair's approach evaat to the present discussion. If
an obligation has been extinguished, it will notdieen effect by a court. In that
respect an extinct obligation parallels the coneegas of a null juridical act. Stair
addresses who can raise this issue in litigatiah does so by contrastingso iure
effect withope exceptionigeffect. He explains that both payment and compersat
take away or annihilafg obligationsipso iure For that reason there is no protected

party’s option. Anyone who wants to can rely onirtiegtinction. The implication is

%7 1.ix.1-15.

%8 | xviii.6.

8 Seeperimoin CT Lewis and C Sho# Latin Dictionary(1879, repr 1958) and PGW Glare (ed)
Oxford Latin DictionaryVol Il (1976).
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that this contrasts witbpe exceptionigffects which do not destroy the relevant act
of obligation automatically and which may only ne@aked by certain parties.

The striking aspect of this analysis is that Stderives the procedural
consequence from a substantive effect: it is becaihg obligation has been
destroyed that anyone can invoke payment. Thih@éscase despite the fact that
payment and the existence of another debt arenatticts which would require to
be proved. Thus here, as in the latter part ofdigsussion of the effect of oaths, a
substantive approach to categorising types of tguis beginning to displace a

procedural one.

D. ESTABLISHING THE SUBSTANTIVE ANALYSIS

The basic concepts and distinctions which provide basis for the modern
understanding of voidability can be found in Craigl Stair. However, in Stair these
co-exist with a competing analysis which categarigblems with deeds according
to procedural rather than substantive considerstidior the establishment of
voidability, it was necessary that the substanéimalysis should prevail. That it did
so is evident from consideration of the discussibrihese issues in Bankton and

Erskine.

(1) Minority and lesion

Like earlier writers, Bankton bases his treatménhe relationship between minority
and lesion on the one hand and of deeds by minibhsnen-consenting curators on
whether the act is instantly null or not.

Where there are non-consenting curators the desdsriull, so that there is no
occasion for reduction, or a proof of lesidfi'Deeds affected by minority and lesion,
on the other hand, “are not void, but only reduibpon minority and lesior™ So

far, the analysis goes no further than Stair.

% vii.56. Although Bankton does take the view ttia minor can ratify the contract and bind the
other party to it.
o1 .vii.52.
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However, Bankton goes on to give a more detailecbwatt of restitutio in
integrum for minority and lesion. Here, there is a subtlffedence between his
analysis and Stair’s. It will be recalled that Staientifies the need to establish
lesion, an external fact, and reasons back fromtthéhe temporary subsistence of
the grant. Bankton approaches things the otherrwayd, explaining the reason for
an action of reduction in the following terms: “tideeds are not void, but only
voidable, and subsist, unless reduced by senteite dords”?? This appears to be
the earliest use of the word “voidable” in a Sdats source describing Scots 8.
Bankton probably borrowed it from English law. Heewt heavily on Matthew
Bacon’sNew Abridgement of the L&for his observations on English law in this
area and Bacon makes extensive use of theferm.

More significant than the terminology is the logt Bankton’s argument. The
substantive point (temporary subsistence) leadsegrocedural effect (the need for
an action of reduction). This brings minority angsibn into line with Stair’s
approach to fraud and force and fear.

For Bankton, that temporary subsistence explaing flee minor's right to
restitution can be restricted to the four yearsradttaining majority® The analysis is
also evident in his discussion of the protectio gbod faith purchaser. He explains
that such a successor is safe “because the miciarfa of restitution arises from the
lesion in the contract committed by the author,chihibeing personal cannot affect
his onerous singular successot”.

Bankton’s account also suggests that the initiat@dural distinction was being
watered down by the mid-eighteenth century. Haviated that minority and lesion
cannot be received by exception, he continues ifbahe is sued on such a deed
within the four years, he may use his privilege Wgy of defence, which will
sufficiently save the privilege [afestitutio in integrurh and repeat a reduction to

satisfy the form, if insisted or?® On this view, nullity by action was losing much of

%2 .vii.74.

% |bid. Bankton uses the term at |.v.2 (England) and 9.{England) to describe the English law of
marriage.

% M BaconA New Abridgment of the Law by a Gentleman of thiild Templg5™ edn, 1786).

% See I.vii.1-38 (England) and the references toBakberein.

%1.vii.74 and 88 and IV.xlv.40-1.

971.vii.94.

% .vii.75.

25

www.manaraa.com



its significance as a procedural category. The ttaat something was not receivable
by way of exception did not prevent its being rdises a defence. It merely meant
that, once this had been done, a separate acticedottion was needed to tick the
formal box. This tendency to circumvent the procattestriction was not novel. In
Kennedy v Wejra minor was charged to pay on a bond but wasifiedrio suspend
execution in order to give him time to raise aricacof reductiort®

One important aspect of the substantive analysighbsent from Bankton’s
treatment. He gives little or no attention to whygant by a minor with non-
consenting curators or by a pupil is void. Thiseaxsps, however, addressed by
Erskine.

Erskine suggests that “a pupil has no person [sithe legal sense of the word”
and as such is deprived of all active capadiyHe uses a similar argument to
explain why contracts by married women aifest iurevoid”: their personalities are
“sunk” into that of their husband8! The position of a minor with curators is less
extreme. He has legal personality and can therefant and be obliged"®?
Nonetheless, deeds done by minors with non-comggitirators and by pupils are
null against the minor or pupil. Like Bankton, Erek takes the view that the
counterparty may be compelled to perform but hevsithis as an anomalous result
which is only explained by the law’s desire to desgathose who try to impose on
the weakness of the young and by “the favour ofamsinto whom the law has not
denied the power of making their condition bettQugh they cannot make it
worse.%

The key thing to note here is that this favour ahans applies both to minors in
the narrow sense and to pupils. Erskine equatepdbi¢ion of minors with curators
and pupils, suggesting that their acts are intaili null on the basis of fundamental
lack of capacity®® In the latter case, their power to act is contirigen the curators’
consent. This is the same argument which Craig udesh distinguishing grants by

minors with non-consenting curators from minoritgddesion.

%9(1665) Mor 11658.
100} vii.14.

101} vij.25.

102} vii.14.

103} vii.33.

104 | bid.
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(2) Other rules

Bankton and Erskine also show evidence of a mowards a substantive approach

to categorising problems with deeds in other castex

(a) Bankton

Like Stair, Bankton discusses the power to avoeldddanduced by force and fear or
fraud under the heading of reparation for wrongsl, aagain like Stair, he
distinguishes between absolute force and condititorae. In the latter case, the
granter of the deed “chuses the least of two evilsiat means that the force “does
not exclude all consent®”

Bankton thinks this explains the differing treatmeh good faith purchasers of
stolen and extorted good¥. If goods have been stolen, the victim can rectvem
from a good faith purchaser without paying compgasalf, on the other hand, the
owner was compelled to sell, he can only recov@anfa good faith purchaser if he is
willing to refund the price that the latter paidn ‘rights extorted, a consent of the
granter, tho’ forced, intervenes, which supporesittdemnity of third parties:®’

Bankton concedes that there are some cases whesxtaried deed has no
temporary subsistence. Even here, however, hisubge suggests a modern

understanding of the void-voidable distinction:

In some cases the deed extorted is intrinsicallly bacause, if it did subsist, the
law could hardly give a remedy: thus, a marriagewhich one is compelled, is
void ... the law prevented the right’'s taking effesihce, if it did, the favour of
the case would bar the reducing it: marriage beilgyine contract, if it did once
subsist, it could not be easily set asitfe.

Voidness and intrinsic nullity are clearly equigathin this passage and the reason

for the exceptional rule governing forced marriggé¢he difficulty which would be

1951 x.50.

196 x.54.

1971bid. He does not explain why the singular successouldtbe vulnerable to a challenge on the
basis of force and fear when the same cannot Heo$aninority and lesion or fraud. At I.x.59,
Bankton seems to suggest that good faith purchasersafe.

108 x.57.
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caused by recognising the temporary subsistencsuoh an act. In the next
paragraph, Bankton moves on to consider deedstedton behalf of third parties:
“[T]hese [he observes] are likewise voidable in saene manner as if they had been
granted to the offenders®

Bankton’s views on the effect of fraud will be cmlesed in detail in later
chapters. At present it suffices to note that #@uction was based on a personal
right to reparation against the fraudster and thatbasic principle was that good

faith purchasers were protected.

(b) Erskine

Erskine appears to have taken the view that battefand fear and fraud rendered
contracts void on the basis that there is no cart$®mhus, for Erskine, the fraud or
the force and fear mean that there is no consehttas the absence of consent that
leads to the voidness. Since consent is a fundaineeguirement for a valid
contract, this is consistent with a modern undediteg of the relationship between
voidness and voidability.

Erskine’s comments on other topics support thisvvieike Stair and Bankton,
Erskine offers an extensive discussion of interdict This was a mechanism
whereby the capacity of “prodigal persons” to dedh heritable property could be
restricted. “Interdictors” were appointed either the court or by the prodigal
himself and their approval was necessary for graftberitable property by the
prodigal***

Stair suggests that prejudicial grants made withloeitconsent of the interdictors
are “void™'? but that the nullity is not receivable by excepti€Erskine takes a
different approach. He agrees that reduction ies&ary but the basis for this view is
not the action-exception distinction. Rather, hguas that interdiction does not

imply a defect of judgment on the part of a protlidae prodigal still has his reason.

1991 x.58.

1oy 16.

M |nterdiction was commonly treated alongside arghses a midpoint between minority and
inhibition: Bankton 1.vii.118 and 133. The presemeel role of interdictors reflected that of curator
in minority and the method of execution and pubjieind restriction to heritable property reflected
the approach to inhibitions.

2 Stair 1.vi.41-2.
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Therefore, “all his deeds, though granted withdwet tonsent of his interdictors, are
valid” albeit “subject to reduction” in cases o$ien*

The same point emerges from the contrast whichikgsiraws between court-
imposed interdiction and the brieve of idiotry. Tivéeve of idiotry was retrospective
“for an idiot, being destitute of reason, is indalgaof obligation”. The prodigal, on
the other hand, has his reason and is therefombtapf binding himseff**

The contrast in approach is clear. For Stair, ditdion leads to nullity but the
effect of that nullity is constrained by procedurales. In Erskine’s treatment, the
procedural result remains but its basis is a salistaconsideration of the effect of

interdiction on the prodigal’s capacity.

E. THE NINETEENTH CENTURY

The prevalence of the substantive approach to lesitication of problems with
deeds is more marked in late-eighteenth and eamnteenth century accounts. Thus,
when discussing the effect of restitution for mityoand lesion, Hume explains that,
where subjects sold to a minor at an excessivee @re destroyed, the minor can
reduce the transaction but only to the extent obvering the excess that he paid.
This is because the sale “is not null and voids leducible only, on proof of lesion.
In the meantime, and till reduced, it is a gooce sahd transfers the house to the
minor. As proprietor he is subject therefore to tis& of the destruction of the thing
by the ordinary rule of law'*®

When discussing interdiction, Hume follows Erskselpproach, noting that it
does not “make [the interdictors’] consent essénlilee that of a tutor, to all the
prodigal’s deeds™® Rather, it simply “serves as a means of more\eastting aside
the deeds granted without consent if they are sopnéjudice and lesiort* The
nature of the contrast becomes clearer in lighhisfearlier comment that “in all

matters of active exertion [the pupil] is not ackiedged even as a person in law as

1131 vii.58.

1141 vii.54.

115 GCH Paton (edBaron David Hume’s Lectures 1786—& Soc 5, 13, 15 and 17-9, 1939-58) Vol
1, 302.

18 1hid Vol 1, 316.

7 bid Vol I, 317.
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having a consent or will of his owri*® In one case there is a protective right to
recover, in the other the question concerns thi& lsaquisites of the juridical act in
guestion.

A similar distinction is evident in Hume’s discussiof the effect of problems
with transfer on singular successors. He conttagisase of fraud with that of theft
or violence. In the former case, there is consentdnvey, albeit obtained by
unjustifiable means. In the latter, there is noseor and therefore no transtét.

Bell's approach is similar. He describes pupillards “a state of absolute
incapacity” which means that the pupil’s purportais have no effe¢t® In Bell's
view, minority is not “total incapacity” and theocg& minors are “held capable of
consent.*”! Nonetheless, deeds by a minor with a non-consgwtimator are “null”
by reason of “presumed imperfectness of judgm&itThe minor's capacity means
that, where curators consent or where there areunators, deeds are valid but
“liable to reduction on proof of lesiort*?

Bell had doubts about the distinction drawn betwibeneffect of fraud on the one
hand and of error and force and fear on the otNenetheless, he accepted the
general view that error and force and fear coutdcafgood faith third parties while
fraud could not and that the basis of the distarctvas that there was no consent in
cases of error of force and fear while there wassent, albeit improperly obtained,
in cases of fraud®

Perhaps the clearest proponent of the modern agiptoacategorising problems
with juridical acts prior to the Sale of Goods A&93 was Mungo Ponton Brown. In
his discussion of the effect of force and fear ahfraud he notes that, in questions
with bona fidepurchasers, it is necessary to “distinguish trsesan which goods are
purchased from a party who has acquired thayra sale liable to reduction on the

head of fraud from certain other cases in which goods are @set from a party

118 hid Vol 1, 255.
119pid Vol 111, 235.
120 Be|| Prin §2067.
121 82087.

122882090 and 2096.
12382099.

124 §14
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who does not hold them by a title of property dt ahd suggested that a similar
distinction was relevant to reduction for force dear’?®

Like Stair and Bankton, he takes the view thatdleam be cases where consent is
obtained by threats of violence. Such action isartye wrongful but the seller
nonetheless consents and “although such a consrat¢arlyvoidable on the head
of force and fearit is not ipso jure voidand the property is, in the first instance,
transferred so as to enable the wrong doer to givgood title to abona fide
purchaser*° To justify this view, Brown quotes extensivelytcStair's discussion
on the use of oaths to fortify invalid de&dsand but he does not discuss or take
account of the elements in Stair which reflectebdier procedural analysis.

Summing up his discussion of fraud and force arat, fBrown returns to the
distinction contrasting “a sale which Moid ab initiq in consequence of the
incapacity of the parties to the contraetof some quality in the thingor of the
existence of error” with one which is merely voitialf® In the former case “there
beingno contract at all the transaction igso jurenull, and cannot have the effect
of transferring the property of the thing sold”, ilghin the latter, the buyer acquires
for the time being, albeit subject to a challengethe sellet*® This distinction
explains why a good faith purchaser is protecteoh@ case and not the other. Where
the transaction is void (ie non-existent), the pugd transfer to such a purchaser is
a non domincand therefore ineffective. In the latter case,ittigal buyer is owner
for the time being and therefore has the poweptwey to the third party.

Notable for its absence from accounts by Hume, &adl Brown is any attention
to the action-exception distinction which had sondwted the earlier discussion.
Now attention focuses on a distinction drawn onulstantive basis and with

substantive consequences.

125MP BrownTreatise on the Law of Sa(@821) §577, italics in original.
1261bid §563, italics in original.

27 |bid §565.

1281hid §570, italics in original.

1291pid, italics in original.
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F. SUMMARY

By the end of the eighteenth century, the appraadhe classification of problems
with juridical acts was one which would be familtar a modern lawyer. The key
distinction is between acts which are stillborn #mase which are valid but liable to
be set aside at the instance of some particuldy.p@he latter are not null but
reducible (and sometimes said to be voidable).gleation in one category or the
other depends on the nature of the problem withatte Broadly speaking, the
absence of one of the essential requirements @cadmstitution of the relevant act
will lead to nullity. Where, on the other hand, thasis of the challenge is a rule
introduced to protect a particular individual (forstance, protection against the
levity of youth or the consequences of fraud océoand fear) the act is voidable.
The act is valid but the protected party has atrigthave it set aside. Substantive as
well as procedural consequences flow from thisrdition.

The process by which this end point was attained wacomplex one. At the
beginning of the early-modern period, it appeaas ghgeneral concept of nullity was
applied to all problematic deeds. However, from early stage a procedural
distinction was drawn between nullities which cobkl pled by exception or reply
and those which required an action of reductiontsAaffected by either kind of
problem were null but the opportunities to invoke tnullities in the latter category
were more restricted. Scots lawyers appear to hagarded the distinction as
equivalent to adistinction betweeripso iure nullity and nullity ope exceptionis
which was drawn in this communet dominated discussion of the classification of
nullities in the sixteenth and seventeenth cendurie

In the course of this discussion, aspects of nuliy action emerged which
prefigured key characteristics of voidability. Tineed to bring an action of reduction
meant that the party with the right to reduce caztidose whether the nullity was
“given effect” or not. Further, the procedural retion meant that, until an action of
reduction was brought, the deed was treated ag baiid.

In light of these characteristics, it is perhapssuarprise that the language used by
seventeenth-century writers to describe instandesutlity by action sometimes
suggestd that juridical acts affected by such #tpwlere valid until set aside. That
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tendency was encouraged by use of the languageestitutio in integrumin
discussion of minority and lesion.

However, the procedural distinction continued t@yphn important role and there
is a sense, particularly in some passages of $tat,a distinction is drawn on the
basis of procedural considerations and that theltre$ that distinction is taken to
have implications for the substantive validity bétact in question. So problematic
acts were divided into those which were null frdma butset and those which might
be set aside, but classification in one categoryher other did not depend on a
substantive analysis of the nature of the problentatcumstance.

The procedural distinction was, however, under ares during this period. On
the one hand, courts were sanctioning other proeédievices which prevented
effect being given to juridical acts which were I} action even where the action
of reduction had yet to be raised. On the othenvas becoming clear that a
distinction based on procedural considerations wais an appropriate basis for
determining the substantive validity of juridicadtss This is particularly evident in
Stair’s discussion of the effect of oaths.

Alongside the procedural criteria, another basisdassification can be traced
back at least as far as Craig. This divided problanth acts according to the nature
of the problem: so the substantive consequencea(inullity or temporary validity)
depended on substantive criteria (broadly, whetieressential requirements for the
constitution of a juridical act were fulfilled). Ii$tair, this analysis sits, rather
uneasily, alongside the procedural analysis.

In Bankton and Erskine, it is clear that the sultsta analysis has prevailed.
Very little attention is given to the action-exdeptdistinction which dominated the
early discussions. On the other hand, there isiekte discussion of whether acts are
null from the outset or merely liable to be setlasMWhere an explanation is offered
of why a particular circumstance gives rise to oorsequence or another, reference
is made to substantive rather than procedural deradions.

Brown’s discussion sums up the post-Stair developmEhe elements in Stair’s
analysis which focus on the distinction betweendjoal acts where some essential
element is missing and cases where the act has d®®e® but was improperly

obtained are emphasised and developed. The temid ‘and “voidable” are used to
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denote this distinction and the distinction is usedxplain the differing effect of
invalidities in each class. All vestiges of thetitdistion between nullity by action and

by exception appear to be forgotten.
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Chapter 3

MISREPRESENTATION

Voluntary transfer involves A deciding to transfeoperty to B and B deciding to
accept that transfer. If there is some interferemitie the decision-making process of
either party then the voluntary nature of the tfansand thus the justification for
upholding it, may be undermined. Misrepresentaibout some matter relevant to
the decision is one of the most obvious ways inclvhiihis can happen. It is therefore
not surprising that misrepresentation can rendearefer voidable.

The orthodox position in modern contract law i tingsrepresentation can render
a contract voidable even if the person making tBprasentation was neither
fraudulent nor negligertt® All that is needed is a misrepresentation whiatuged
the contract® made by or on behalf of the counterp&ftytogether with the
possibility ofrestitutio in integrunt® Fraud and negligence are only relevant to the
question of damages. Authoritative statements eitigliendorsing avoidance of a
transfer for misrepresentation in cases where tiseme fraud are, on the other hand,
rather thin on the groun'd? Should the rules regarding innocent misrepresentat
contract be considered applicable to transfer?

130 Gloag Contract 471-4; JM Thomson “Fraud”, imThe Laws of Scotland: Stair Memorial
EncyclopaediaVol 11 (1990) para 715; McBryd€ontract paras 15-67—74. Cf JJ Gow “Some
Observations on Error” 1953 JR 221; TB SmAtiShort Commentary on the Law of Scotl§h@62)
834-5.

131 McBryde Contract15-68.

32 bid 15-71.

%% bid 15-72-3.

1341 ord Shaw’s commer¥lair v Rio Grande Rubber Estates 11813 SC (HL) 74 at 82 is given in
support of the position in Reidropertypara 616 but the discussion concerned contradterrétan
transfers. The strongest authoritydisram SS Co v Westville Shipping 23 SC (HL) 68, where an
assignation was incorporated into the contractat#f which was being attacked. Edinburgh United
Breweries v Molleso(i1894) 21 R (HL) 10 an attempt was made to redudisposition on grounds of
misrepresentation but the case was so complicatexiicerns regarding title and interest to sue and
hints of fraud that it is not a clear authority.
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A. MISREPRESENTATION IN CONTRACTS AND CONVEYANCES

It might be objected that there is no need to apipbse contract rules to transfer.
Authorities dealing with the effect of misrepressin (fraudulent or otherwise) on
the transfer of moveables have a tendency to tinegproblem as internal to contract
law. MacLeod v Kert’exemplifies this approach: a dispute between tlieadeed
party and the singular successor of the fraudséer discussed in terms of the effect
of the misrepresentation on the contract rathar tha transfer.

This reflects Bell's view of the relationship be®wvecontract and conveyance. For
corporeal moveables Bell held what might be desdrias a “hard’iusta causa
position. On this view, the prior contract is nagngly necessary for a valid transfer,
it also supplies the mental element for that tran'$f Delivery is a purely formal
act, with no mental element. This leads Bell to aode that misrepresentation
(fraudulent misrepresentation in the case he wasidering) could have no effect
upon it. This is clearly some distance from thetrao$ analysis of transfer which
dominates modern property scholarship in Scotfdhdt. should be borne in mind,
however, that a similar approach may have prevaildtbman law*®

This proclivity may have been exacerbated by tloe tlaat, in a two-party case,
reduction of a contract of sale will usually beeafpctly adequate remedy. It is well
known thatrestitutio in integrummust be possible if a contract is to be reduced.
This is required because an order to restore pedoce tendered is part of the

remedy given when a contract is reduced. In thee a#dssale, that will mean

1351965 SC 253. See Smighort Commentar§16 (criticising the earlier caddorrison v Roberston
1908 SC 332) and “Error and Transfer of Title” (982 JLSS 206, criticisinglacLeod

1% Bell Comm|, 262 and 268. MP Brown appears to have takerimilas view, although his
expression of it is less explicit than BellSale§8570 and 577. See also Erskine 11.i.18 and I128ii
and Humd_ecturesvol Ill, 245.

137 Reid Property paras 606—13; DL Carey Miller “Systems of PropéntyGrotius and Stair” in DL
Carey Miller and DW Meyers (edsJomparative and Historical Essays in Scots L&992) 13
especially at 19 and 28-30; DL Carey Miller withlDine Corporeal Moveables in Scots Lg&"
edn, 2005) paras 8-06—10; and LPW van Vliet “Thangfer of Moveables in Scotland and England”
(2008) 12 EdIinLR 173 at 192-9.

138 See Zimmerman®bligations240 and authorities cited. See also JAC Thofeagbook of Roman
Law (1976) 180, suggesting thaaditio was “essentially factual’. Thomas, however, suggésat
error in personain corporeandin dominiumcould affect theraditio directly, which seems to imply
that it must have had some mental element: p 181.

139Boyd & Forrest v Glasgow & South-Western Railvi&y5 SC (HL) 20.
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retransfer of the object of the bargain. Therefi@@uction of the contract will, in
two-party cases, often lead to the same resuledsction of the transfeRestitutio
in integrumis more properly seen as part of the remedy sowdiein reducing a
contract rather than as a prerequisite for its tgréine requirement thaestitutio be
possible is simply a requirement that the remedygkbbe possible.

Despite this, however, Scots law historically relgar fraud (and thus fraudulent
misrepresentation) as being as much an issue foregances as for contracts. This
is evident in Balfour's record of one of the easlieéScottish statements about

fraudulent misrepresentation:

All contractis, infeftmentis, or obligatiounis queamever, maid betwixt twa
parties, quhairin the ane of thame is inducit t& miagive the same by deceipt or
fraud usit be the uther partie; he that is deceiwd fraudfullie hurt, aucht and
sould be restorin integrum And the samin contract, infeftment or obligatipas
procedand fra fraud and deceipt, aucht and souldelgernit of nane avail, and
reducit[.J*°

Similarly, Stair opens his discussion of fraud wattdiscussion of “circumvention”
which “signifieth the act of fraud, whereby a persis induced to a deed or
obligation by deceit**

Balfour’s note is under the heading “Restitutioutair's under reparation for
wrongs. Mackenzie discusses fraud in his chaptetAations”.*** Bankton follows
Stair** The first Scottish writer to consider fraud amaing requirements for a valid
contract is Erskiné** Even he, however, does not explicitly reject cdesition of
fraud in relation to transfers. The pre-Erskinerapph suggests two things: first,
contrary to the “hardllusta causaposition, transfers are capable of being directly
affected by fraud and therefore require to be a®alyindependently of the contract;
second, the default position is that rules concgyriraud are general, applying on
essentially the same terms to contracts and coneegaof all types of asset.

This approach is consistent with Stair's tendercyltaw parallels between the

voluntary aspect of contracts and conveyances asnehtphasis on the importance of

10 Hervie v Levingstou(i1516) BalfourPracticks183 ¢ XVIII.
141y
1.ix.9.
12| hstitutions496—7.
%) x.62.
14111.i.16. Bell follows Erskine’s approaclfrin §§13—4.
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the will in transfer. Stair conceptualised volugtasbligations as alienations of

freedom:

[F]or it is the will of the owner, that naturallyansferreth right from him to the
acquirer: so in personal rights, that freedom weehat disposal of ourselves, our
actions and things, which naturally is in us, is diyr engagement placed in
another[ }*°

Further, Stair suggests that, as a matter of pilect[t]hat the dispositive will of the
owner alone, without any further is sufficient temate his right*® Thus, he places
the will at the heart of his analysis of transfde goes on to discuss the various
formalities introduced by “custom” motivated by feediency” or *“utility” for
assignation, transfer of moveables and transféredtable property’’ However, it

is clear that these formalities supplement rathan tsupplant the requirement for the
will to transfer. While clear distinctions are dmavbetween the formal aspects,
Stair's treatment seems to suggest that the metaaient is the same for all three
types of transfer.

Note should also be taken of the line of cases exmimtg purchases by buyers
who knew themselves to be insolvent. The naturth@finsolvency which rendered
such a purchase fraudulent changed over time. flesept purposes, it is sufficient to
note that a seller whose buyer knew himself todbevantly insolvent at the time of
the transaction could reduce it and recover anydgatelivered from the trustee in
sequestration or attaching credit6¥In many cases, the buyer had the requisite
knowledge at the time when the contract was comclugb the contract was attacked
and the transfer was swept up behind%itHowever, in a number of cases knowledge
of insolvency at the time of the contract was retaklished and the courts focussed
on fraudulent intent vitiating the act of transf&As Bell well understood, a “hard”

145) x.1.
14811ji.4.
¥i.4-12.

18 For discussion of the defrauded party’s preferenvee general creditors, see below.

149 Eg Prince v Pallat(1690) Mor 4932Main v Keeper of the Weigh House of Glasd@#15) Mor
4934;Forbes v Mains & Cq¢1752) Mor 4937Dunlop v Crookshank&l752) Mor 4879.

%0 |nglis v Royal BanK1736) Mor 4936Allan, Steuart & Co v Creditors of Stefh788) Mor 4949
(as Hume points out, this part of the decision leftsuntouched by the House of Lords on appeal:
(1790) 3 Pat 191);Stein v Hutchisori6 Nov 1810, FCCarnegie & Co v Hutchisoi1815) Hume
704; Brown v Watsor{1816) Hume 709Schuurmans & Sons v Tweedie's [t826) 6 S 1110 (here
the issue is treated as fraud deployed to prevasrcise of the right of stoppage transitu); Watt v
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iusta causaposition which denied independent intention tagfar would have no
room for this result. He therefore rejected theevahce of such supervening
knowledge of insolvency>' However, both the cases and his teacher David Hume
appear to be against him on the pdmt.

Although the detail of the test for fraud in thituation changed over time, the
same test was being applied whether the contracther transfer was being
challenged. In contrast, the rule in the straighnéyd case of direct fraudulent
misrepresentation has remained remarkably stalde towe. Balfour's summary of
Hervie v Levingstourwould only need to have its spelling revised tespéor a
modern statement of the rule. The requirementstiieatepresentation is made by the
counterparty”® and induces the deceived party to'¥care already there. Once
Mackenzie had made it clear that the nullity did eccuripso iuré® and Stair has
shown that it was the injured party who was erttitie decide whether to avoid the
transaction or not:® the basic content of the rule on fraudulent misrsentation
was established. The rule was common to contrattcanveyance. While Erskine
and Bell treated fraud as a question for the foimnabf contract, a general approach
continued to be applied by lecturers and textboakevs on conveyanciny.
Menzies, for instance, discussed fraud as part eédion entitled “The general
requisites of all deeds, whatever may be the nabfirthe rights to which they

relate”1°®

Findlay (1846) 8 D 529 and, somewhat uncertaifdgoker & Co v Milng(1870) 9 M 314)Young Vv
DS Dalgleish & Sor1994 SCLR 696. IWatt, three of the judges are clearly uncomfortablén lie
conflict between the court authorities and Bellbsition. Analogous support can also be derived from
the interlocutor on the plea of errorunlop v Crookshank&l752) Mor 4879 at 4880. In that case,
the seller thought he was selling to a partnerstiich did not exist, so both the contract and the
transfer were void but the interlocutor clearlydses on the act of transfer rather than on theaomnt

> Comml, 262 and 268.

192) ecturesvol Il, 15-6.

133 McBryde Contractpara 14-38

13 bid para 14-44.

195 |nstitutions496.

%01 ix.14.

157 AM Bell Lectures on Conveyancin(®® edn, 1882) Vol I, 170; J HendrA Manual of
Conveyancing in the Form of Question and Ans@8redn by J P Wood, 1888) 74; HH Browhe
Elements of Practical Conveyancifg891) 35; A Menzieonveyancing according to the Law of
Scotland(4™ edn by JS Sturrock, 1900) 73; J Buktendbook of Conveyancin(§" edn, 1938) 41-2.

138 Conveyancing@5.
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While there might be some doubt about whether Slemtsemploys an abstract
system of transfer)’ there can be little doubt that it recognises thagiple of
separation, under which contract and conveyanceseparate juridical acts each
requiring the will of the parties. Against this kgoound, it appears clear that both
contract and conveyance can be rendered voidable fogudulent
misrepresentatiotf’ Furthermore, the approach taken in the sourcegests) that
the same test for voidability should apply irregpecof whether the affected act is a
contract or a conveyance. For this reason authsrdn contracts rendered voidable

by fraudulent misrepresentation are relevant tosthdability of transfers.

B. FRAUD, MISREPRESENTATION AND INNOCENCE

Even if it is accepted that fraudulent misrepreseoh can render a transfer voidable
and that the same criteria are applicable to bathtract and conveyance, the
position might be different where the misrepres@mais innocent rather than
fraudulent. Acceptance of non-fraudulent misrepne®n as a ground for
avoidance of contracts was, after all, a nineteeptitury development. It emerged
in a period when problems with the constitutiorcohtracts tended to be considered
without reference to other juridical act.

Further, many of the early cases on innocent missgmtation seem to suggest
that it has a closer connection with the vexedrdoeif errorin substantialibughan

with fraud®® Recognition of innocent misrepresentation mightrégarded as the

%9 See eg McBryd€ontractparas 13-01-11.

10 This analysis is also taken by other systems whinploy an abstract theory of transfer: Germany
(BGB 88123 and 142) and South Africa (at leastensn the most recent edition $ilberberg and
Schoeman’s Law of Proper®" edn by PJ Badenhorst, JM Pienaar and H Mostefi6)2paras
5.2.2.2(g) and 5.2.2.5). It is not, however, regtd to such systems. See Arts 11-7:101 and VIII-
2:101(1)(d) DCFR read with Comment H(d) on Art VRI101. The law of unjustified enrichment
could, in theory, be used to clean up after avaidadms removed the basis of the transfer, at ieast
reduction of contracts is retrospective in effdcam not aware of any authority supporting this
analysis.

81D Reid “Fraud in Scots Law” (PhD Thesis, Univeysitf Edinburgh, 2012) ch 4 and5; McBryde
Contractparas 15-43-65. Even in 1899, Guthrie suggesteid“ém innocent misrepresentation (not
leading to essential error and not being a warjagioes not invalidate a contract”: Bé&ltin (10"
edn) 8§14 n (e).

182 Wardlaw v Mackenzi¢1851) 21 D 940Couston v Miller(1862) 24 D 607Hogg v Campbell
(1864) 2 M 848Hare v Hopeg1870) 8 SLR 189Stewart v Kenned{@890) 17 R (HL) 25Woods v
Tulloch (1893) 20 R 477. In this line of cases, misrepres®n seems to operate to allow a plea of
error in substantialibuswvhich would otherwise be excluded by the rule agfapleas and evidence
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result of an English equitable doctrine being slooeéd into Scots law, distorting
the meaning of essential error and causing furtbenfusion in an already
troublesome are¥? Innocent misrepresentation looks like an erronéssather than

a fraud issue and a difficult one at that. Any ragpé to tack it onto the established
rule allowing reduction of transfers for fraud migiherefore be considered ill-
conceived.

These objections are, however, less weighty thay #ppear at first sight. Lord
Watson’s judgment iiMenzies v Menzié¥ was certainly an innovation which some
Scots lawyers had difficulty taking on bodfdHowever, the analysis employecs
not entirely novel. Reading the case in light dbprcase law shows that, from the
start, a distinction was drawn betwedenzieserror and classical errom
substantialibusFurther, murky as its origins may be, innocergrapresentation has
a form and rationale which are best understood dsva&lopment of the concern
implicit in the early unitary treatments of fraudnt misrepresentation and therefore
as equally applicable to transfers.

(1) The emergence of innocent misrepresentation

The first point to note is that, despite definibformulae like those quoted above
which suggest that fraud was limited to intentiodakeit, Scots law recognised
challenges to juridical acts in cases of misrepred®mn where there was no proof of
intentional deceit well into the nineteenth-centukg Peter Stein and Dot Reid have
shown, the scope of fraud was broadened by emplolyofethe maximculpa lata
dolo aequiparaturby a reconceptualization of aedilitian liabilftyr latent defects as
presumptive fraud and by a tendency to infer fraudases where a bargain was
unequal and there was some other aggravating f4etBestrictions on methods of

which sought to qualify a written deed. As Lord Bedissent inHogg shows, even this was not
uncontroversial.

183 McBryde Contractparas 15-43-65, esp 15-60-5 and PG Sfainit in the Formation of Contract
in Roman Law and Scots Lg1958) 192—-208.

1641893) 20 R (HL) 108 esp at 142-3. (Discussed dnendetail below.)

18 Evidenced by Guthrie’s comments in BelPsinciples See fn 161 above.

186 SteinFault in the Formation of Contracdt71-88; Reid “Fraud in Scots Law” 65-91. Exampmies
aggravating factors are facility in one of the fgmta relationship of trust and confidence or a
gratuitous transaction.
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proof which prevented parties from choosing to gawédence on their own behalf
before 1853 rendered such presumptions difficutetut*®’

However, certain nineteenth-century developmentdetmined this approach:
section 5 of the Mercantile Law (Scotland) Amendméwct 1856 abolished
aedilitian liability for latent defects, facilitynal circumvention and undue influence
began to break away from fraud as discrete dostffiieand there was growing
insistence on specific proof of intentional deediere fraud was allege’

Reid suggests that the majority of cases of negligend even of innocent
misrepresentation might be accommodated withindfrauovided that the making of
a statement in the absence of a belief on reaseigablinds that the statement is true
is regarded as frauduleHf That was not, however, the route which the lawktoo
First, a statement is now taken only to be fraudiuehere there is knowledge that it
is false or recklessness as to its tiittSecondly, in the modern law, a juridical act
is open to challenge without any requirement ofltfaon the part of the
misrepresenter.

The starting point for innocent misrepresentatian Adamson v Glasgow
Waterworks Commissionet€ The pursuer tendered for the construction of a¢un
on the basis of a specification given by the dedemdwhich included incorrect
statements about the composition of the groundetéubnelled through. The work
turned out to be considerably more expensive thatould have been had the
specification been correct. The pursuer soughtateaiu The question eventually put
to the jury was “Whether, by the misrepresentatbithe defenders, on a material
point, the pursuer was induced to enter into theé santract under error as to the
work to be performed™® The First Division insisted that misrepresentatanrd
essential error be combined in a single plea. meksident M’Neill’'s explanation

bears repetition:

187 Stair 1V.Ixiii.7; Evidence (Scotland) Act 1853 s 3

108 Reid “Fraud in Scots Law” 90-1.

'*%1bid ch 4 and 176-82.

"% 1bid 182-3.

! 1bid 183.

172(1859) 21 D 1012. It was, to some extent, prefidupyBritish Guarantee Association v Western
Bank of Scotland1853) 15 D 834.

173(1859) 21 D 1012 at 1018.
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Misrepresentation is the leading feature of theecas issue on essential error is
asked, apart from misrepresentation. Now we canmgrant that.
Misrepresentation, which led to an erroneous opiras to material or essential
matters of the contract, is the subject of thedssthese two things are to be
consolidated. It is the combined effect that preduthe result. The element may
be involved in the issue without using the techingogression of essential error,
which is a ground of action apart from that of mmesentation. The feature of
the plea of essential error is the absence of rthistepresentation, which is the
ground of this action’

In this passage, Lord M'Neill separates essentrabrein its “technical” sense
(presumably classical error substantialibuy which requires no supplementary plea
of misrepresentation, from the looser sense oftémm which applies when the
“ground of the action” is not the error but the refgesentation. This seems to
prefigure Lord Watson’s approach henziesright down to the unfortunate decision
to use the term “essential error” to refer to twidfedent concepts. Crucially,
Adamsonindicates that a plea of misrepresentation plusres quite distinct from
“technical” essential error.

Adamsonwas followed inWilson v Caledonian Railway &3 but it proved to be
a false dawn for innocent misrepresentation.Hare v Hopes’® Adamsonwas
interpreted as a decision in the line of cases &h@srepresentation had been used
to allow a plea of erran substantialibusvhich would otherwise have been excluded
as an illegitimate attempt to qualify a written deand thus as part of “technical”
errorin substantialibus’’

The breakthrough came wiMenzies Lord Watson famously opined that “Error
becomes essential whenever it is shewn that but tore of the parties would have
declined to contract”. He went on to hold thasuth an error was induced by or on
behalf of the counterparty, the good faith of thsrepresenter would not prevent
“rescission”’® Lord Watson cite®tewart v Kenned{? along with the English case
of Adam v Newbiggindf® Giving the leading opinion iStewartonly three years

earlier, he had endorsed and applied Bell's fangoslogy of essential error, which

74 |bid.

175(1860) 22 D 1408.

176(1870) 8 SLR 189.

17 See authorities at fn 167 above.
178(1893) 20 R (HL) 108 at 142-3.
179(1890) 17 R (HL) 25

180(1888) LR 13 App Cas 308.
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bears little relation to th¥lenziesapproach®' As Lord President Clyde was to put it

in Abram SS Co v Westville Shipping Co

It is obvious that Lord Watson's description of theality of essential error (for

the purposes of a plea of essential error indugethfiocent misrepresentation)
covers any error material to the entering into ¢batract, and the consequent
acceptance of its rights and obligations. It ineslwo closer relation with the

essentials of the contract itself (as defined, ifmtance, in Bell's Principles,

section 11) than is required in the case of fraeilumisrepresentation when pled
as a ground for reducing a contr&tt.

It seems unlikely that Lord Watson would changeguasition so radically without at

least adverting to the shift. The two judgmentsragge plausibly read as involving
different kinds of essential error. Btewarf essential error was of the “technical”
kind and misrepresentation was needed, not to eopmpit the error but to

circumvent the procedural restrictions on evidenbich qualified written deed$?

In Menzies on the other hand, misrepresentation was theutgtof the issue”, and

the error was merely part of what was necessarymake the plea of

misrepresentation stick.

Whatever the circumstances of its introductionooent misrepresentation took
hold and became firmly established as a groundfability and as a doctrine quite
independent of the law of errdr essentialibud®* As McBryde puts it, “It should be
recognised that what has happened is that Scotshémwvadopted the concept of
innocent misrepresentation which is unrelated éodttiginal law of error*®°

Innocent misrepresentation is not, therefore, sisaty tied up with erroin
substantialibusas to bar any logical connection with the existinfgs recognising
voidability of transfers for fraudulent misrepretsion. Neither is it all the work of
Lord Watson and his equitable tendencies. Furthexnmior to the rise of innocent
misrepresentation, these issues had tended todreszeéd using the broader fringes

of fraud. Nonetheless, it must be recognised that preMenziesauthority is

181(1890)17 R (HL) 25 at 28-9.

1821922 SC 571 at 579 affd 1923 SC (HL) 68.

183 Note the emphasis on the fact that the contrast wrdtten: (1890) 17 R (HL) 25 at 29. See also
Wardlaw v Mackenzi€l851) 21 D 940 at 947.

184 Ferguson v Wilsoi§1904) 6 F 779 (compare withare v Hopeg1870) 8 SLR 189)Abram SS Co

v Westville Shipping Gdlaikston v London and Scottish Banking and Dist@orp Ltd (1894) 21

R 417;Ritchie v Glas4936 SLT 591.

18 Contractpara 15-65.

44

www.manaraa.com



decidedly thin and it would be a hard task to trdwe development from fraud to

innocent misrepresentation in the Scottish case law

(2) The logical connection between fraudulentand i  nnocent

misrepresentation

While a historical connection between fraudulend amocent misrepresentation is
difficult to establish, a logical one is not. Wheonsidering the modern law,
coherence is a much more pressing concern thaoribat purity. A strong link is
suggested by the fact that, as Lord Clyde obsethedsame type of error is relevant
for innocent and fraudulent representation, andth®y fact that (apart from the
guestion of damages) the remedy is the same.

This impression is fortified by the fact that thationale of voidability for
innocent misrepresentation can be seen as a dewemdpof that for fraudulent
misrepresentation. To see this, it is necessargtton to Stair, who remains a major
authority on reduction of transfers on the latterund.

Stair was the first to give fraudulent misrepreagoh a name which
distinguished it from other forms of fraud, idewiifg “circumvention” as “the act of
fraud, whereby a person is induced to a deed agatin by deceit® Later, the
term took on a slightly different significance aartpof the doctrine of “facility and
circumvention”. According to that doctrine, if tlaetor suffered from some mental
weakness short of insanity then conduct shortaidrwould be sufficient to render
the transfer voidable. This conduct was descrilsettiscumvention” and contrasted
with fraud®” For that reason, “fraudulent misrepresentatiorif bé used to denote
“circumvention” in Stair's sense. Stair's defintioof “circumvention”, however,
captures the essence of fraudulent misrepresemtatio

As well as coining its first term of art, Stair weee first to anchor the concept
within a wider system. Stair presents three inganof fraud: fraudulent
misrepresentation; simulation; and collusion. Taiel two are exemplified rather

than defined.

186 | ;
1.ix.9.
187 Clunie v Stirling(1854) 17 D 15Gibson’s Exr v Andersoh925 SC 774.
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In the case of simulation the examples are giftsingle and liferent escheat and
purported dispositiongetenta possessiort® Essentially simulation concerns a
difference between form and substance. The pasts at one in their actions, but
those actions were in fraud of the law, directededeating the forfeiture in the first
case and (for instance) attempting to circumveet riquirement for delivery in
pledge in the secortd? Collusion is exemplified by reference to a delwtio resists
some creditors while allowing others to completeirthdiligence'® As with
simulation, the parties to the act know what theydoing and intend to do it. In this
case, however, it is not a general rule that indeircumvented but the interests of a
defined group: the other creditors who are entiteéqual treatmerit’ Fraudulent
misrepresentation is the very opposite of colluskar from the parties co-operating,
one of them is interfering with the other’s decamsimaking by deliberately supplying
false information.

Stair's three cases of fraud reflect somethinghef readth oflolus malu§? in
Roman law, to which Stair makes extensive referéficas with Roman law, it is

difficult to devise a formula for what the varioastions have in common beyond

188 ,ix.9-13. The former example perhaps requireseserplanation. Single and liferent escheat were
general confiscations of property which could ocfarra number of reasons. Very often, however,
they were the result of horning (denunciation)féature to fulfil an obligation. Under single esette
the moveable assets of the party subject to thésoation passed to the Crown. Heritable property
was merely subject to liferent escheat so the ptppeverted to the heir of the party subject to
confiscation on the latter's death. Unless the isoafion was for treason, the liferent went to the
superior rather than the Crown. See the entrie$Escheat” and “Forfeiture” in G WatsoBell's
Dictionary and Digest of the Law of Scotlafd” edn, 1890 repr 2012) for further details and
Kennedy v McClellan€l535)RPS 1535/50. The Crown often dealt with escheategenty these by
making “gifts of escheat”, whereby the whole cocdited estate was granted as a single unit.

Friends of the forfeited person would sometimee tiide gift of escheat and allow him to use the
property, thus defeating the forfeiture. The achéAt the eschaetis of rebellis” 1592 ¢ 1&RRS
1592/4/88 declared the gift of escheat null in sgoleumstances. Hope describes these gifts as
“simulate for the Behoof of the Rebel” Hoptnor PrackticksNo 183.

189 See also the discussion of infeftmergtienta possessiorss fraudulent in Stair 11.iii.27.

190 Stair refers towardlaw v Dalziell(1620) Mor 2427, a very tersely reported examdlehes
practice. Morison records it, alongside a numbestbér similar cases under the heading “Collusion”.
91 This principle is discussed further in chapter 6.

192 Dolusanddolus malusmay both be broadly translated with fratalus was sometimes added to
distinguish fromdolus bonusvhich was essentially acceptable sharp practice.

193 Dolus malusappears to have been applied to an even wider mingjeuations than fraud in Scots
law. See G MacCormack’s series of articles: “Jurislse of the TernDolus’ (1983) 100 ZSS (RA)
520; "Dolus in the Law of Early Classical Period (Labeo—-Cel5us986 SDHI 236; Aliud
simulatum, aliud actufn(1987) 104 ZSS (RA) 639;Dolus in Republican Law” 1985 BIDR 15, as
well as A Wacke “ZundolusBegriff deractio de dol 1980 RIDA 349 and A PernickabeoBd 2
Abt 1 Dolus malus und bona fid¢g8™ edn, 1895 repr 1963) 134—261.
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vague reference to unfairness or actions contrary(objective) good faith?
Different interests are being protected: the rugmimst simulation protects the
general public interest in legal rules being giedfect rather than circumvented by
resort to technicalities; that against collusiontects creditors’ right to satisfaction
for their debts; and the rule against fraudulergrepresentation protects the private
autonomy of the parties.

They do, however, have one thing in common whiclvasy important. The
justification for the invalidity of the act (and deed for any obligation to pay
damages) is the wrongful nature of the conduct.t ikawhy all three can be
examples of fraud and thus be discussed in theexbraf the “obediential”
obligation®™ to make reparation for “delinquences”. For Stafraudulent
misrepresentation is a delict.

Fraudulent misrepresentation is set apart fronrewbich Stair locates within his
analysis of consensu® While error is discussed extensively in the courbéis
treatment of fraud®’ the motivation for this is expository rather theystematic.
Fraud and error are set alongside one anotherviothe reader a clear picture of
what distinguishes one from the other. For Staie, ground for any remedy in the
case of error was the absence of consensus and gfenence to wrongdoing was
necessary. In fraud, on the other hand, there wasensus. The remedy was granted
because a wrong had been doffe.

While a fraudulent misrepresentation needs to canserror in order to induce a
juridical act, the error is not the essence thdlera; it is merely part of the chain of
causation. The essence is the deceit, the delderatirsion into the actor’s right of

194 For discussion of the pre-classical Roman coneeptf dolus as deliberate contravention of
(objective) bona fidessee G Grevesmibie Glaubigeranfechtung nach klassischem rémischem
Recht(2003) 33 fn 138 with further citations; Zimmermanhligations664—9; E DescheemaekEne
Division of Wrongs: A Historical Comparative Stu(®009) 71-2. In its objective sendmna fides
(or simplyfideg was a central value in Roman society and impischess, honesty and constancy, a
sort of morally reasonable man: F SchRlinciples of Roman Lay2™ edn, trans M Wolff, 1936)
223-38 esp 227-8. For objective good faith in Seat) see HL MacQueen “Good Faith in the Scots
Law of Contract” in ADM Forte (edBood Faith in Contract and Proper{{t999) 5 at 7-8.

19 stair's primary division of obligations is betwette obediential (i.eex lege- encompassing what
would now be classified as delict, unjustified ehment,negotiorum gestiand family law) and
conventional (voluntary): Liii.2.

190 x.13.

Y71.ix.9 and 1V.xl.24

198 See J MacLeod “Before Bell: The Roots of Errothia Scots Law of Contract” (2010) 14 EdinLR
385.
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free decision-making® It is the wrongfulness of that incursion whichtjfiss the
avoidance. Avoidance of the transaction is a mashaby which the wronged party
Is put in the position he would have been in weneot for the misrepresentation.
This is what German lawyers calhturalrestitution® It performs the same function
as damages in delict but does so more effecti/ely.

The focus on wrongfulness helps to explain whyrg@esentation must usually
be made by or on behalf of the counterpdtyfor why should the counterparty
make reparation for the wrong of a third party2l#o explains why any wrongful
statement which induces the act is relevant whibeugh narrower range of wrongs
is relevant for error. If a lie was sufficient toav the other into the act, why should
it matter that it did not relate to one of thssentialiapreviously laid down by the
law?

Emphasising the wrongfulness of fraudulent misregméation seems to make an
unpromising entry point for the acceptance of iremenisrepresentation as a ground
for avoidance of transfers. Surely, the whole poihinnocent misrepresentation is
that it is not wrongful?

It might, however, be better to say that innocersrepresentation is distinguished
by not being culpable. The innocent misrepresemasrstill done something that he
should not have done. If he had known what he veasgd he would be guilty of
fraud. The position is clarified by consideratioiham innocent misrepresenter who
discovers that his statement was untrue beforeamsaction is concluded. He is
clearly bound to correct the earlier statemenBiownlie v Miller, Lord Blackburn
went as far as to suggest (albeit obiter) thatifaito do so would amount to fratf.

Why does failure to correct an innocently-made epsgsentation amount to
fraud? It might be explained on the basis thatpilegudice to the party misled is the
same whether the misrepresentation is fraudulenbbrThe misrepresenter had an
opportunity to prevent that harm from occurring @hdse not to do so. Although the

19 For a similar analysis see FC von Savi@ystem des heutigen romischen Retg40) Vol Il
115-7 and B Hacke&Zonsequences of Impaired Consent Trang2089) 165.

200 8249 |BGB, H Oetker “§249” in K Rebmann et aliinchner Kommentar zum Biirgerlichen
GesetzbuclBd 2a (4' edn, 2003) RdNr 308-39.

201 3 ThomsorDelictual Liability (4" edn, 2009) para 16.5.

292 The point is evident, as noted aboveHiervie v Levingstourand in Stair 1.ix.9. It remains the
basic position todaysmith v Bank of Scotlark®97 SC (HL) 111 at 116—7 with further authorities
203(1880) 7 R (HL) 66 at 79; see alShankland & Co v John Robinson & @820 SC (HL) 103 at
111 per Lord Dunedin (also obiter).
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“mens rea and “actus reus of the fraud did not occur in the order that wbul
normally be expected, they were both present dtitieethat the harm was sustained:
when the contract or transfer was concluded.

From here, it is not a great leap to consideratdulent (at least in some broad
sense) to try to uphold an act induced by an inmoogsrepresentation. The small

leap was made (again obiter) by Lord Shawlair v Rio Grande

Fraud is not far away from—nay, indeed, it musthag it accompanies—a case of
any defendant holding a plaintiff to a bargain whibas been induced by
representations which were untrue; for it is camtta good faith and it partakes
of fraud to hold a person to a contract inducedabyuntruth for which you
yourself stand responsibt&!

Lord Shaw did not refer to Roman law in his opinitaut his thinking reflected an
aspect of theexceptio dolf® It was a procedural mechanism which allowed the
defender to resist an action of the basis ofdibles of the pursuer. The defender had
two options: either he could show some relevdoius on the part of the pursuer in
the past or he could show that because of prewagonduct (which might itself have
been innocent) bringing the action amounteddtus®® In such cases, thdpluswas
said to be incomplete until the action was brouglidt as it is in cases of innocent
misrepresentation.

Fraudulent misrepresentation, of course, can gise to liability for damages
while innocent misrepresentation will not. Thiswawer, can be explained on the
basis of the analysis proposed. Since discoverly ahannocent misrepresentation
has been made raises a duty of disclosure, it weutdly be fraudulent to wait
knowingly until restitutio in integrumis impossible before disclosing. This appears
to leave only two possible cases of innocent mresgntation: the fact of the
misrepresentation comes to the attention of bottigsaeither beforeestitutio is
impossible or after it has become impossible. la tbrmer case, upholding the
transaction would be a kind of fraud but it is auld which the law prevents the

misrepresenter from implementing by allowing avack In the latter, no wrong has

2041913 SC (HL) 74 at 82.
2% |e the defence based dolus
2% See MacCormackDolusin the law of the early classical period” 250—263.
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been committed. Knowledge was fixed only afteraisvioo late to do anything about
the situation and so it is reasonable to let tilse l@ where it falls.

While the recognition of innocent misrepresentatiwas certainly spurred by
reference to English case law, it can legitimatyunderstood as a development of
the voidability for fraud discussed by Balfour, isnd Bankton. What is more, it is
a development which echoes the position in Roman la

On that basis, despite the paucity of authorityther rule, there seems no reason
to deny that voidability can occur when a transfas been induced by an innocent
misrepresentation. Therefore fraud, in the sensedsliberately deceitful statement,
should not be thought of as a requirement for rednof a transfer on grounds of
misrepresentation. However, the roots of the mil8tair's concept of circumvention

must be borne in mind in order to understand wieyrtile works the way it does.

C. REQUIREMENTS FOR VOIDABILITY FOR MISREPRESENTATI ON

The requirement of fraud being discounted, foumelets remain necessary for
avoidance of a transfer on grounds of misrepreientathere must be a
misrepresentation; the misrepresentation must mdube transaction; the
misrepresentation must be made by or on behalfdhaterparty; and reversal of the

transfer must still be possible.

(1) There must be a misrepresentation

Most of the authorities on what counts as a migsgmtation concern contracts but
they are equally applicable to transfer. It is idift to see how a statement
considered a misrepresentation in a contract caslel e considered either true or
not to be a representation if made to induce ateanAside from the issue gérba
jactantiaor trade puff$®’ the main issue raised by the first element is wbants as

a representation.

97 On which see McBryd€ontractparas 14-11 and 15-67.
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It is self-evident that a statement — whether temitor oral — will, if fals& ®
constitute a misrepresentation. Such statementsl@ady the most important cases
of misrepresentation. The term “misrepresentatioah, however, obscure other
significant cases. A transferor may be misled byoas as well as word$? The
most difficult cases, however, are those where d@fleged misrepresentation

consisted of doing nothing at all.

(a) Misrepresentation by silence

It is widely acknowledged that each party to adesntion is responsible for his own
decision to act. The counterparty’s basic duty gaheextends no further than non-
interference. However, there have been some cabesewt has been considered
fraudulent to allow a counterparty to act in igmwa of some relevant fact. There is
a clear tension between the two princigi€sut the trend of development in Scots
law has clearly been away from wide-ranging dutiegisclosure.

The earlier cases simply describe a “concealmesntfraudulent without giving
much explanation as to why this is the c&@Sdn this context, “concealment” is
failure to disclose rather than taking active stepgrevent the truth from being
discovered. In these cases, fraud seems to bestoddras breach of objectibena
fidesrather than deceft? The range of situations when it might be considdrad
faith not to inform a counterparty of some releviaut is obviously very wide. Bell

stated the general principle thus:

wherever the circumstances are of a secret naiusich as a purchaser does not
usually or naturally think of inquiring into, or udh he can only learn from the
seller’s information, the concealment is a fraufdf ]

2% The boundary between truth and falsehood candsedear than appears at first sight. Whether a
representation is false must ultimately be a qoestif fact. See McBryd€ontractpara 15-67 with
further authorities.

209 patterson v Landsberg & C(.905) 7 F 675 at 681 per Lord Kyllachgibson v National Cash
Register Co Ltdl925 SC 500. It is also worth noting that neitBéair's definition of circumvention
(1.ix.9), nor Erksine’s definition of fraud (“a mhimation or contrivance to deceive”, Ill.i.16 — cf
D.4.3.1.2) requires an express statement. Seeishasgdion in EC Reid and JWG Blackersonal
Bar (2006) para 2-10.

219 One which has been evident since Cicé&e:Officiis(trans W Miller, 1913) 111.50—7.

21 EgKincaid v Lauder(1629) Mor 4857Wood v Baird(1696) Mor 4860.

212 As Cicero puts it, “It is one thing to (activelgpnceal, it is another to keep silenPe officiis
111.52.

23 Bell Comml, 263. See also Art 11-3:101 DCFR, which is sorhewess extensive.
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Bell, however, may have been somewhat out of tauth general sentiment. Hume
had already stressed the general entitlementraideit to take advantage of his better
information and this approach was to pre?&ilThe development of the law is
illustrated by the changes in attitude to the bgyaedilitian remedies for latent vices
not declared by the seller, and by an insured’y tlutdisclose facts material to the
risk to the insurer.

Stair classified the former as a remedy for fraidChere was, however, a move
away from that in the eighteenth century: Banktmtukses the remedy in the course
of his treatment of sale rather than fr&lftiwhile Erskine and Hume explain the
remedy as being the result of an implied term & dbntract of sal&t’ Erskine and
Hume’s approach is reflected in the modern law,cldovers much of the scope of
the aedilitian remedies by terms implied by sectignof the Sale of Goods Act
1979.

Bell considered failure to disclose some matteremalty relevant to the assessing
risk when applying for insurance as a good illuiraof his general principle?
Failure to disclose remains a ground for avoidasfd@surance contracts® By the
time M’Laren came to edit the seventh edition of’lBeCommentariesn 1870,
however, insurance was seen as a special case whgldeceptive as to the general
question of concealment® Since the late nineteenth century, the rule han be
regarded as the result of a specific duty of dmale particular to insurance rather
than a general principle. The details of the dwuyehbeen further refined in terms
specific to the insurance contract, in particulalibrating the extent of the duty

depending on the type of insurarféeFurther, despite being justified in terms of

24 HumeLecturesVol II, 12, citing Morison v Boswal(1801) Mor App (Damages & Interest) No 1
(affd (1812) 5 Pat App 649) aRhterson & Co v Allar{1801) Hume 681Broatch v Jenkin§l866) 4
M 1030. See McBryd€ontractparas 14-13-8.

2151 ix.10.

210 xix.2.

1" Erskine 1.iii.10; HumeLecturesVol Il, 40-5.

218 Bell Comml, 263 fn 2.

219 Eg Cuthbertson v Friends Provident Life Offif2006] CSOH 74; 2006 SLT 567 at paras 42—52
per Lord Eassie.

*20Bell Comml, 263 fn 2.

2L Hooper v Royal London General Insurance Co 1893 SC 242.
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insurance as a contrantuberrima fidesthe duty to disclose can be breached despite
the subjective good faith of the insuréd.

Thus, the idea of a general rule that failure sridise was fraudulent came to be
replaced by a number of specific duties of disalet’ The fraud was found, not in
the non-disclosureout courtbut in the fact that it constituted a breach &f tluty of

disclosure.

(b) Failure to disclose insolvency

The most important duty of disclosure for propdew is that of a buyer who is
verging on insolvency. Early authorities tendeadst conclusion of the contract, or
the acceptance of delivery, by an insolvent buyerfraudulent in itself** Bell,
however, made clear that the basis for fraud isdleases was the buyer’s failure to
disclose his circumstances to the seiféiOver time, this duty of disclosure showed
the same tendency to become narrower and morefisp@gdent in the other duties
of disclosure.

The earliest cas®rince v Pallaf®® suggests that proof of absolute insolvency at
the time of contracting or taking delivery was nelpal as sufficient to establish
fraud. This rule was rejected Inglis v Royal Bank?’ The (very brief) note of the
Lords’ decision in Morison suggests some concean titie buyer might be unaware
of his insolvency at the relevant time. Howeveeytliollowed theius communeule

which directed that fraud was to be presumed wdessio bonoru?® followed the

22| jfe Association of ScotlandFoster(1873) 11 M 351 at 359 per Lord President Ingligpraved
by Lord Eassie itCuthbertsorat para 48.

%3 Reid “Fraud in Scots Law” 165. For discussiontaf tases where such a duty arises, see McBryde
Contractpara 14-17 and DM WalkeFhe Law of Contracts and Related Obligatig84 edn, 1995)
paras 14.63-7.

224 EgPrince v Pallat(1690) Mor 4932Creditors of Robertson v Udnies & Patu([b757) Mor 4941;
McKay v Forsyth(1758) Mor 4944; Humeéecturesvol I, 12.

25 Bell Comm263-7. This analysis is clear even in the firstied of the Commentaries(1804) Vol

I, 169-70.

226(1690) Mor 4932.

227(1736) Mor 4936.

228 gequestration was introduced in Scotland by thgu&stration Act 1772Cessio bonorunwas
procedure similar to the voluntary trust deed fehdof of creditors. Under it, the debtor surrendere
his estate to his creditors and thus obtained ptiote from personal diligence (ie imprisonment for
debt): see H Gouds Treatise on the Law of Bankrupt@" edn by TA Fyfe, 1914) 2.

53

www.manaraa.com



purchase within three da§s Bankton appears to follownglis**°

in treating
knowledge of insolvency as the criterion for fratt.

Counsel for the creditors imglis appears to have proposed a test for fraud which
was narrower still. He suggested that, even if hbger knew himself insolvent,
failure to disclose insolvency would not be frawhilprovided that he still had some
hope of trading out of his difficulties. In a nunnlzg late eighteenth-century cases,
this argument was repeated by counsel and apparendorsed by the cout¥’
although the terseness of the early reports makesdonclusions based on these
cases difficult.

The position was made clear by Lord Chancellor Tdwiin Allan, Steuart & Co
v Creditors of Steif®® As well as rejecting the presumption of fraud addpin
Inglis, he endorsed the argument that a buyer was naddlant until he gave up
hope of trading out of his difficulti€d* Whether or nofllan Steuart & Cowas the
spur or not® that test became firmly establistéd.Hume and Bell note the
narrowing of the criteria for fraud in these caddame attributes the shift to “our
more lax morality” and a greater faith in merchaatslity to trade their way out of
difficulty®®” while Bell suggests that the earlier rule was Simsistent with an
advanced state of commercé®”

At this point in its development, the rule illugea the general principle lying
behind the duties of disclosure and explains whgabtin of such a duty can be
regarded as a species of misrepresentation. Payieamly goes to the root of sale.

In the normal course of events, concluding a cehivé sale implies an intention to

229 gyccessful counsel referred to “several foreigrykxs, particularly Simon van Leeuwen.”

230 5ee also the earlier caddain v Keeper of the Weigh-House of Glasd®®15) Mor 4934.

231 Bankton 1.x.66 (the case cit@&fuce22 Dec 1680 does not appear to be reported).

232 Creditors of Robertson v Udnies & Patullb757) Mor 4941 McKay v Forsyth(1758) Mor 4944;
Gordon v Gardnef1758) Mor 6678Crawfurd Newell v Mitchel{1765) Mor 4944Sandieman & Co

v Creditors of Kemp{1786) Mor 4947.

233(1790) 3 Pat 191.

%% |bid at 196.

235 The third volume of Paton’s Appeals was not ptiglis until 1853. Some in Scotland were clearly
aware of the decision before then: the reversghefCourt of Session’s decision is mentioned in the
4" edition of Erskine’snstitute (1805, I1L.iii.8).

23 Carnegie v Hutchiso1815) Hume 704Brown v Watson(1816) Hume 709; HumkecturesVol

I, 14; Bell Comml, 265-6. Bell explicitly disapproved of Banktori&st in the text of the first edition
of the CommentariegVol Il, 1810, 171). Thereafter, the comment wakegated to a footnote®
edn, 1810, 117 fn g"7edn I1, 265 fn 2.

23" HumeLecturesvol 1, 13

2% Bell Comm264-5.
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pay. The buyer is obliged to pay the price, thdesdb induced to sell by the
expectation of receiving paymefit.

Thus, the duty to disclose can be seen as a dugomect a legitimate but
mistaken assumption on the part of the seller wkiehbuyer’'s conduct invites. In
entering into the contract, the buyer invited tbées to believe that he was able to
pay. If he knew himself to be insolvent, the bupgsled the seller and interfered
with the seller’'s free decision-making in a manwery similar to a fraudulent
misrepresentation. If he discovers his inabilitypay later, between contract and
conveyance, his situation is similar to that whaneinnocent misrepresentation has
been made: failure to correct it amounts to fraud.

A similar analysis may be applied to other casé® party subject to the duty is
deemed to have acted in a manner which invitedcthumterparty to assume some
fact which is not true. Taking on a fiduciary rateplies that the fiduciary will put
first the interests of the party to whom fiduciaties are owed. That in turn entitles
the latter party to assume that the normal rulesiwexpect each party to look to his
own interests and to find out the relevant factsdbapply. An insurer has a similar
entittement to assume that he will be provided vailhthe information necessary to
assess the risk. It goes to the heart of insurasc contradn uberrima fides The
duty to disclose, thus understood, is an aspectthef duty to correct a
misrepresentation and thus a part of the protectiagainst fraudulent
misrepresentation discussed by Stair.

The assumptions which a counterparty will be thougttitled to make on the
basis of certain conduct may vary with time and thmay explain why absolute
insolvency was sufficient for fraud Frince but not in the later cases. That does not,
however, challenge the structural analysis of thg that the duty interacts with the
wider law of misrepresentation.

The test for the duty of disclosure in the casa bliyer’s insolvency was settled

£

with Hume and Belf,” although the courts’ tendency in the later ninetieeand

early twentieth century was to apply the rule manel more restrictivelyWatt v

239 AW Gamage Ltd v Charlesworth’s T810 SC 257 at 264 per Lord Kinnear.

240 All four editions of Goudy'sTreatise on the Law of Bankruptsgy that an insolvent debtor is free
to trade without disclosure of his circumstancesi tie has given up:*iedn, 1886, 21 and 278-9“2
edn, 1895, 22 and 294“&dn by WJ Cullen, 1903, 22 and 308-8:etin, 201 and 281.
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Findlay*** andRichmond v Railtdit® suggest that mere failure to disclose inability to
pay before delivery was not sufficient. In the dattase, Lord Justice Clerk Hope
said that, if delivery was made voluntarily andréh@ad been no further fraud, it
might be effective despite the fact that it wasspant to a contract which had been
induced by a fraudulent misrepresentation regardbility to pay, “the delivery not
being within the shadow and blight as it were @&f thisrepresentatiorf™

A trio of early twentieth-century cases applied extremely stringent test for
proof of the debtor having given up hope of tradmug of his difficulties, essentially
suggesting that positive evidence of deliberaterition not to pay was requirétf It
Is not surprising that Lord Kinnear suggested thdtire to disclose insolvency was
“a very difficult case to prové® or that sellers usually preferred to try and show
some direct misrepresentatféhfailing which they gave up on trying to recover
from the trustee on account of fraud altogeffiér.

The courts had good reason to take a very narrew df the rule because it
operated to give a preference in insolvency. Thecem is evident irRichmond v
Railton, where Lord Justice Clerk Hope seems to link laigow reading oiWVatt v
Findlay with concerns about the proper administration séquestrated est&t&. It
Is easy to see why. Consider a shop-owner who ki@alsas no hope of paying his
creditors. Despite this, he orders goods from alegaber and instructs work from a
tradesman. After the work is done and the goodssapplied, the shop owner is
sequestrated. The goods could well constitute #s majority of the assets free of
any security. Were it not for the rule, the wholesand the tradesman might each
receive a substantial dividend. As a result of thke, the wholesaler, having

241(1846) 8 D 529.

242(1854) 16 D 402. See al§arke & Co v Myleg1885) 12 R 1035.

243(1854) 16 D 402 at 406.

24 Muir v Rankin(1905) 13 SLT 60 at 61 (the context makes clear tie insolvency Lord Dundas
has in mind is irrecoverable§W Gamage Ltd v Charlesworth’'s T810 SC 257 at 264 per Lord
Kinnear; Price & Pierce Ltd v Bank of Scotlant910 SC 1095 especially at 1118-9 per Lord
President Dunedin The last case was reversed @ab(®12 SC (HL) 19) but the reversal concerned
another aspect of the decision.

2451910 SC 257 at 264.

248 A5 in AW Gamage

247 No twentieth or twenty-first century case has bémmd in which fraudulent concealment of
insolvency was pled successfully.

248(1854) 16 D 402 at 406 and 408.
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recovered the goods, merely loses his profit orstiie while the tradesman receives
either nothing or very little.

It is difficult to see any justification for suchpaeference. The fact that a rule is
potentially inequitable might be a good reason ffestricting the ambit of its
application and thus for a stringent test for whiee relevant duty of disclosure
arises. Yet this can never be a full answer to pheblem. The inequity of
differentiating between the wholesaler and thedasashn would be just the same if
both had been induced by positive representatiatiger than a failure to disclose.
This is really a problem concerning the interactadnfraud and insolvency. It is

discussed further in chapter 8.

(2) The misrepresentation must induce the transfer

The second element is a simple causation requirenfieghe misrepresentation does
not induce the transfer, then the transferor'sdose to decide can hardly be said to
have been interfered with. That is the sense inclwiscots authorities have
traditionally understood the requirementolus dans causam contractdf It seems
preferable to express the matter in terms of caursatther than to attempt to engage
with theius communalistinction betweemlolus dans causam contractanddolus
incidens™°

Despite its importance in theis communetradition, the category oflolus
incidens seems to be irrelevant in Scots law. A misrepriasiem must cause a
transaction before there can even be liabilitydamages, and any misrepresentation
which does so renders the transaction voidabl&incedolus incidenscould not
give rise to liability in damages or be used to thet transaction aside, it is rather
difficult to see what value there is in recognisings a category.

249 Erskine 111.i.16; BellPrin § 13; BrownSale§582;Irvine v Kirkpatrick (1850) 7 Bell's App 186 at
237-8 per Lord Brougham LC.

20 Eor which see Zimmermar®bligations670—4.Dolus incidensovered cases where the defrauded
party would have entered into the transaction withihve fraud but would only have done so on
different terms. The classic example was a defrdumger who would still have bought the subjects,
had he known the truth but would not have paidstrae price.

251 Bell Comm|, 262-3 fn 2; BellPrin §13 per Guthrie. Cf HendrZonveyancing75; Burns
Conveyancingl and WalkeContracts and Related Obligatiopara 14.107.
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Bell suggested otherwise, writing thalus incidenswill give relief in damages
only,” but his editors M’Laren and Guthrie rejeds Iposition, primarily on the basis
of Common Law sourceS? There is no suggestion in the institutional wsterior
to Bell thatdolus incidensvas recognised in Scots 1&W.Bankton mentions the
category but appears to regard the distinction éeidolus incidenanddolus dans
causam contractuas tied to the Roman distinction betwestricti iuris andbona
fide contracts and therefore as irrelevant to Scots?¥awurther, as Zimmermann
shows, the meaning attached to the distinctiomlioadeen entirely consistent in the
European tradition. The trend of European develaoprseems to be against referring
to it.2>°

Analysing the requirement that the misrepresematimuce the transfer as a
causation requirement means that it is largely astjon of fact. Although not
expressly adverted to in the case law, the startharsfor” test for causation seems

a reasonable starting point for analysis.

(3) Misrepresentation by the counterparty

If the right to avoid a transfer for misrepreseiotatis based on a personal right to
reparation, the explanation for requiring misreprgation to be made by or on
behalf of the counterparty is obvious. Somethingyéver, needs to be said about
the exceptions to this rule.

McBryde identifies three cases of misrepresentaliprthird parties: where the

misrepresentation was made by someone for whontdhaterparty has vicarious

52 Relying in particular on Lord Brougham'’s speecttiwood v Smal{1835-40) 6 Cl & Fin 232 at
447; 7 ER 684 at 765. Guthrie also refers to Lowdri€hill’s judgment inGillespie v Russell1856)

18 D 677 at 686. It is not clear Lord Curriehillchelaims for damages in mind when he made those
remarks. Insofar as he did, the remarks abviter. He also seems to rather confuse the distinction
betweendolus dans causam contractamddolus incidenswith that betweemlolus bonugacceptable
sharp practice such as trade puffs) dallis malugfraud).

253 Stair 1.ix.9; IV.xl 23—4; Erskine 111.i.16.

2% Bankton 1.x.64.

%5 See Note | to Art 11-7:205 DCFR. The DCFR appléesimple causation test for voidability on
grounds of fraudulent misrepresentation (Art 11-96¢L)). Somewhat confusingly, the DCFR rule
covering innocent misrepresentation appears toudcl Voet's definition of dolus incidens
(Commentarius ad Pandecté8" edn, 1731) IV.iii.3): Art 11-7:201(1)(a) and (b)(iThe comments,
however, suggest that Art II-7:201(1)(a) should Im®tso understood: Comment C on Art 11-7:201.
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liability; where the counterparty is a participamta fraudulent scheme with the third
party or where a misrepresentation leads to a igpasibenefit>°

The first exception can be easily explained. If twnterparty had vicarious
liability for the actions of the person who made tmisrepresentation, then the
counterparty has responsibility to make repardiorthe wrong done.

Where the counterparty is a participant in the sehef the person who made the
misrepresentation, he is liable for the wrong asesessory. Accessory liability for
fraud is discussed in more detail in chapters 47 tmm the context of fraud on
creditors, where the authorities are more extensive the present, it suffices to say
that each accessory to a fraud is liable to maparedion for it.

It is difficult to imagine how a counterparty coube a participant in a fraudulent
scheme when the misrepresentation was innocerde sinis difficult to see how
parties might collude where one of them did notvkmehat was going on.

The last exception is sometimes explained on teslwd the so-called “no profit
from another’s fraud” rule. The rule has a longdmg, having its roots in the maxim
nemo debet locupletari ex aliena iactéitaand thus in principles of unjustified
enrichment. However, the key authorities for the frofit from fraud” rule itself
were nineteenth-century cases on caufidtiThe development and detail of the rule
are discussed by Reid and Whitfand in chapter 4 below but the basic application
in a case like the present is straightforward: whargratuitous transfer has been
made under the influence of a third party’s fraedtiimisrepresentation, the transfer
can be set aside despite the fact that the traesfeas unaware of the fraud.

In this context, application of the basic princgple unjustified enrichment seems
to make sense of the result. A gratuitous benedg been conferred when the
apparent basis for the transfer did not in factawbtThe law of enrichment has
shown itself ready to reverse transfers in analegotcumstances as evidenced by
the condictio indebtiand thecondictio causa data causa non secutarthermore,

had the recipient known what was going on, he wdasle been a party to the

26 McBryde Contractpara 14-44. See alsBmith v Bank of Scotlark®97 SC (HL) 111 at 116-7.
#7“No one may be enriched at another’s expense.d R&iaud in Scots Law” 246—9; N Whitty “The
‘No Profit From Another’s Fraud’ Rule and the ‘Kng Receipt’ Muddle” (2013) 17 EdinLR 37 at
49.

28 EgWardlaw v Mackenzi€l859) 21 D 940 an@lydesdale Bank v Pa(1893) 4 R 626.

%9 Reid “Fraud in Scots Law” 242—9; Whitty “The ‘Nad#it From Another’s Fraud’ Rule” at 47-9.
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fraudulent scheme so it can be seen as an instdrineompletedolus of the kind

discussed above.

(4) Restitutio in integrum  must still be possible

Reversal of the transferrestitutio in integrumh must still be possible. The
requirement is readily understandable if the voilitsths seen as being founded on a
duty to make reparation or to reverse an unjustig@richment. The transferee
cannot be required to do the impossible. In refatetransfers, this effectively boils
down to a requirement that the asset transferratimeges to exist and continues to
form part of the transferee’s patrimony. The fioftthese requirements is fairly
obvious: no-one can return what no longer exfs.

The second requirement is the reverse side of uteethat good faith onerous
successors are not liable for the fraud of theihais?®* The successor is protected
because the fraudulent transferee had receivetich abbeit vulnerable, transfer and
was thus able to transfer the asset to the suacesBier the second transfer, the
asset is no longer part of the misrepresentersnpany. Therefore it is no longer
available to satisfy his obligation to make reparat There is no reason why the
innocent transferee’s asset should be used to mepkeation for his author’s wrong.
Similarly, while the misrepresenter may be liabler fdamages if the
misrepresentation was culpable, he or she cannasked to do the impossible and
effect the transfer of an asset which no longemfpart of his patrimony.

This analysis assumes that the transfer inducethisgepresentation is initially
valid (albeit subject to challenge) and that trensferor’'s right is personal rather
than real. As noted above, the idea that fraudulgstepresentation does not lead
ipso iureto nullity?® is already present in MackenZfé.It is repeated by Staif?

%0 |t may also be regarded as a subset of the seeguitement.

%1 Stair 1V.x1.21; Bankton 1.x.65; BelPrin §13A and “Note relative to sections 11, 12 and T3fe
rule is well attested throughout Europe and oftesighated with the maximiolus[or fraug auctoris
non nocet successori

%52 |e does not cause voidness.

263 See text at fn 155.

%641.ix.14, IV.x1.21.
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Likewise, the settled modern rule is that misrepnéation leads to voidability rather

than voidnes&® This view has, however, not always been unchadidng

D. VOID OR VOIDABLE?

(1) Heritable, corporeal moveable and incorporeal p  roperty

One preliminary issue requires to be addressei:leégitimate to assume a general
rule on the effect of fraud irrespective of thedaygf property at issue. The general
nature of the early authorities on the effect auft suggests a positive answer. The
question is whether there is anything which pointihe other direction.

The only significant challenge to a uniform undansting of the effect of fraud
arose in relation to the interpretation of the maa&ssignatus utitur iure auctorf§®
For a long time, many Scots lawyers held that emeerous good faith assignees
were vulnerable to personal claims against thegaesiwhich related to the right’
These were not restricted to “intrinsic” objectiorffor example, where A
fraudulently induces B to enter into a contract déinen assigns his rights to C).
Claims which would now be regarded as “extrins@&s$ (n the case where A and B
enter into a valid contract but C fraudulently inds B to assign his rights and then
assigns those rights on to D) were also inclu§&dhis approach prevented the
application of the maxindolus auctoris non nocet succesédtito transfer of

incorporeal moveables.

2% price & Pierce Ltd v Bank of Scotlark®10 SC 1095Boyd & Forrest v Glasgow & South-West
Railway C01915 SC (HL) 20MacLeod v Kerrl965 SC 253Young v DS Dalgleish & Soh994
SCLR 696. AlthoughMacLeodand Youngare cast in terms of contract law, the decisidearty
concern the proprietary effect of the transaction.

%6 Anderson suggests that the first recorded us@éefraxim in Scotland was invine v Osterbye
(1755) Mor 1715 at 171@&ssignatiorparas 8-02—3.

%7 gSee further Humelectures Vol I, 12—4; McBryde Contract paras 14-74-80; Anderson
Assignationparas 9-20-5.

%8 On the intrinsic-extrinsic dichotomy, see Andergasignationparas 8-12—6. The other important
extrinsic claim is that of a beneficiary under truss discussed in chapter 8 below breach of tuast
often considered an instance of fraud (in the bsmEate).

?89«The fraud of the author does not affect the sesog’: TraynelLatin Maxims and Phrases
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Some considered this broad vers@assignatus utiturule to express a general
principle of the law of transféf? In that case, an explanation was needed for the
good faith purchaser’s protection where corporeaveables or heritable property
were acquired. Special rules based on the freedaranamerce and “the faith of the
records” were invoked to do this.

The broadassignatus utiturule offered one way of understanding the effect of
trusts in insolvency’* The beneficiary’s right was a “qualification” dfe right in
the hands of the trustee, and so prevailed agdiedtustee’s creditors in the case of
his insolvency. The trustee’s capacity to give gtittd to purchasers of heritable or
corporeal moveable property was explicable by thesrdesigned for the protection
of the freedom of commerce or faith of the recostsnetimes allied with elements
of personal baf’? These considerations did not apply to creditorimglaliligence.
They could have no better right than their debtod o were affected by the
beneficiary’s right.

Others took the rule applying to heritable propeany corporeal moveables to be
the basic position, explaining the rule in assigmet either by reference to the fact
that they are not proper objects of comméféar by reference to therocuratorio
in rem suamanalysis of assignation. The teprocuratio in rem suanderives from
the Roman law device developed to circumvent tloéipition of assignations in that

legal system. Formally, thde facto assignee sued or received payment as the

270 3 SteuarDirleton’s Doubts and Questions in the Law of Saudl Resolved and Answer€!® edn,
1762) 332 (here Steuart invokes the mar@soluto jure dantis, resolvitur jus accipientist’Donells

v Carmichael1772) Mor 4974; Hailes 513 per Lord PitfoiRedfearn v Somervai(4¢813) 5 Pat App
707 at 710 per Lord Bannatyne (in the Inner Hou€®ydon v Cheynél824) 2 S 566 at 569 per
Lords Balgray and Succoth and at 571 per Lord BeasiHope.

21 Dingwall v M'Combie(1822) 1 S 431 at 432 per Lord Herma@airdon v Cheynél824) 2 S 566
at 569 per Lords Balgray and Succd®iles v Lindsay(1844) 6 D 771 at 796-801 per Lord Justice
Clerk Hope, at 808 per Lord Medwyn and at 816 pendLMoncrieff;Heritable Reversionary Co Ltd
v Millar (1891) 18 R 1166 at 1174-5 per Lord M’'Laréteritable Reversionary Co Ltd v Millar
(1892) 19 R (HL) 43 at 43 per Lord Herschell, at-46per Lord Watson and at 54 per Lord
MacNaughton; H Goudy “Note oHeritable Reversionary Co Ltd v M’Kay’s Trustgd891) 3 JR
365 at 366. These cases are, of course, not linatattorporeals.

2’2 Eg Lord M’Laren’s argument ifleritable Reversionary Co v Millaat 1172: “it is the act of the
truster that has enabled the trustee to commifrthel, and it is therefore considered proper that t
loss should fall on him rather than on the innoganthaser or mortgagee” and Lord Watson in the
House of Lords: “a true owner who chooses to cdnibisaright from the public, and to clothe his
trustee with all theindicia of ownership, is thereby barred from challengimghts acquired by
innocent third parties for onerous consideratidB892) 19 R (HL) 43 at 47. Cf sub-section 21(1) of
the Sale of Goods Act 1979.

"3 HumeLecturesVol I, 12. This position may have been influeddey Stair's view that transfer of
personal rights had originally been prohibited waly recognised rather grudgingly thereafter.
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original creditor’'s agent but the latter did noquée the assignee to account for what
he received’* Since the assignee acted in the name of the assignwas obvious
that he was vulnerable to all claims affecting #ssignor. It is open to question
whether the device ever played the same role itsSaw as it had in Roman I&fA”
but it was central to Stair's analysis of assigmati® and so was influential in
Scotland. Even some who did not accept it used ia distorical explanation and
Hume uses it to supplement his policy justificationassignees’ vulnerabiliif.’

The ambit of theassignatus utiturule now appears to be restricted to intrinsic
claims (although the debtor retains his right teapl compensatiofij¢ Therefore, an
assignee whose author had acquired the assignedfragidulently would only be
vulnerable if he was a bad faith or gratuitous sasor. This brings the position for
incorporeals into line with corporeal moveables &edtable property and implies
that the broa@ssignatus utiturule cannot be taken to have stated the basiciphn
of the law of transfer.

The turning point appears to have beenRkefearn v Sommervafls’ where the
House of Lords decided that a latent trust coultl b pled against an onerous
assignee in good faith. If latent trusts were edelly then so, by implication, were
other extrinsic claims such as those relating andulently induced assignatiofis.
The principle inRedfearnwas not readily accepted. For many years, it vwganded
as a piece of judicial legislation by the House.ofds and one which had left the

underlying principles of Scots law untouctf&t. In the course of the nineteenth

27 ZimmermarObligations58—62.

27> AndersonAssignationparas 5-13-23. Cf, however, the entry recordiegview that an assignation
not intimated before the death of the assignor“f&adl ane assignatioun comparatur mandato” in the
anonymous “Practicks 1574/5/2-1577/5/4" in Adv.M81211 reprinted in G DolezaleRcotland
Under Jus Commungst Soc 55-7, 2010) Vol Il, 186. This shows theguments were being made
based on the parallel between mandaterocuratio (both terms for agency) before Stair.

278 Stair IV.x1.2. Some who did not accept icuratio in rem suaranalysis none the less used it as
a historical explanation for the rule for assigoasi M’Donells v Carmichael(1772) Mor 4974;
Hailes 513 at 514 per Lord Kames.

2" HumeLecturesVol Ill, 12.

2’8 AndersomAssignatiorparas 8-38—66.

279(1813) 5 Pat App 707. See Andergissignatiorpara 9-25.

280 There was a long-running tendency to treat bre&stust as a species of fraud.

%1 Hume doubted how widely the principle in the caseild be applied and observed that “some of
our Judges continue to entertain doubts aboutubigement $ic] of the House of Lords in that case
of Redfearfi: LecturesVol lll, 13. Further,Gairdners v Royal Bank of Scotlag& June 1815, FC at
463 per Lord President Hop&ordon v Cheynél824) 2 S 566 at 569 per Lord Balgray and at 571
per Lord President Hope and evgarth British Railway Co v Lindsai1875) 3 R 168 at 176 per Lord
Justice Clerk Moncrieff.
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century, however, it became establistiédnd by 1892 Lord Watson felt able to use
it as a general authority for the protection of @tlerous singular successors from
latent trust$®?

Once the broadssignatus utiturule had been rejected even in the context of
assignation, it could hardly be regarded as exprgsany general principle of the
law of transfer. In the pofedfearnworld, the cases on corporeal moveables and
heritable transfer are therefore a more reliabledgguhan early materials on

assignation when considering the effect of frauthexmodern law.

(2) Roman Law background

The tendency in some sources to treat fraud asnigad nullity has its roots in the
texts in theCorpus luris Civiliswhich deal with the effect of fraud on contracts o
sale. To understand these properly, it is necegsdngar in mind two specialities of
classical Roman law.

First, as Flume has shown, the “two poles” of d@dRoman legal thinking were

the “legal act®®*

and theactio (largely synonymous with remedy), without paying
much attention to the legal relationship which nradéhinking would see as
mediating between theff> As a result, the jurists’ discussion focussed dretiver
anactiowould be granted in certain circumstances. Thekewd the act of sale and
its circumstances, discussing whether #itdio empti(the buyer’'s action) and the
actio venditi (the seller’s action) would be granted, but maitiée lor no direct

reference to the validity of the contract of s&fe.

%82 Burns v Lawrie’s Trg1840) 2 D 1348L.ittlejohn v Black(1855) 18 D 207Scottish Widows v
Buist(1876) 3 R 1078 at 1081 per Lord President In@lien in the early cases, most judges accepted
that, within its proper scope. Lord Gilles’s sugg®s (in Gordon v Cheynat 570) that the full court
should be consulted on whethBedfearnshould be followed or not was exceptional (and not
followed).

283 Heritable Reversionary Co Ltd v Millg1892) 19 R (HL) 43 at 47. Lord President Inglid the
same in the Inner House: (1891) 18 R 1166 at 1181.

284« egal act” Rechtsaltis broader than juridical acRéchtsgeschaftit encompasses all actions
which could give rise to aactio (ie a legal claim) in Roman law. Thus actions fsas delicts) which
gave rise to involuntary obligations are also ceddny the term.

%5 W FlumeRechtsakt und Rechtsverhalt@®90) esp at 2. See also B Nichokas Introduction to
Roman Law(1962) 19-21.

28 FlumeRechtsakt und Rechtsverhéltgis
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Secondly, in the classical period, Roman litigatweas conducted mainly on the
formulary systent®’ As discussed in chapter 2, formulary procedur®lirad two
stages, one before the Praetor and one before autlax Normally, a defence of
fraud would need to be raised asesepticand thus inserted into the formula.

In certain actions, known as thena fidei iudicia it was unnecessary to insert the
exceptio doliinto the formul&®® The reason for this was essentially procedural: th
formula in such cases instructed thdexto condemn the defender for what he ought
to do or giveex fide bon&®° If the pursuer had obtained his rightdlus ie breach
of bona fides he could hardly be said to be entitled to perfamoeex fide bon&®
There was no need for insertion of #ceptio dolibecause its content was already
implied by the terms of the formuf& Among thebona fidei iudiciawere theactio
emptiand theactio venditi Contracts enforced througjona fidei iudiciacame to be
known asbona fidecontracts, the others a#ricti iuris contracts, but the terms are
not classicaf’® The Romans felt no need to decide whether frandeed a contract
null ab initio or whether it was valid until the matter was rdid®y the defender
either through thexceptio dolior before theudexin thebonae fidei iudicia

The post-classical period saw the abandonmentdifmulary systerA® This in
turn meant that Justinian’s compilers sought tasexoeferences to it from the texts
they included in the Digest. As a result, the pdaral context of the Roman jurists’
comments on the interaction between fraud anddh&act of sale was obscured and
ius commungurists were led to look for other interpretatiafghe texts. This led to
a change in the understanding of the distinctiomveenstricti iuris and bona fide
contracts.

According to Voet’s view, which was one of the mimgluential, fraud rendered a

bona fidecontract and any transfer made in pursuance dafid, while astricti iuris

87 On the formulary system in general, see Kd3as romische ZivilprozeRrechi49-432 and E
Metzger “Actions” in E Metzger (edd Companion to Justinian’s Institut€s998) 208 at 212-4.

28 Or indeed thexceptio pactiKaserDas rémisches ZivilprozeRrec?62.

289 KaserDas rémische Privatrechfol |, 485.

29 |t has been suggested that the notiomafa fideswas the spur for the recognition of informal
contracts such as sale and hire in early Roman $hulzPrinciples 224-5;Classical Roman Law
36.

291 KaserDas romisches Privatrech#88; Das rémisches ZivilprozeRreck®2.

292 5chulzClassical Roman La®5-6.

293 Das rémisches ZivilprozeRrecht 7-9.
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one could be set aside using #utio de dolc® This view is understandable because
it offered some explanation for the texts in @arpus Iuriswhich suggested that an
attempt to enforce a contract induced by fraud ddail despite the absence of any
plea of fraud on the part of by the defrauded partthe form of arexceptio doli
Scots writers recognised from a very early stage tthere was netricti iuris—bona
fide distinction in their system of contract |1&W.Stair had established an essentially
unitary, will-based approach to contract I&.

The Roman model, as they perceived it, could not applied directly.
Nonetheless,ius communeaccounts of the division presented Scots lawyers
considering the effect of fraud with a number otiaps: all contracts could be
treated adona fideand thus rendered null by fraud; they could alltteated as
stricti iuris and thus as voidable. Further, although the contraght be rendered
null, a different rule might be applied to transf&f’

Scots authorities flirted with all of these posligis. The confusion which such
variety implies is related to two apparently indstent rules which any theory
regarding the effect of fraud had to account fois hot altogether clear whether the
lack of theoretical clarity allowed the inconsidtamles to develop or whether,

conversely, these results caused the theoreticflision.

(3) Two inconsistent rules

The first of these rules is the well-known propiositthat a good faith buyer is not
prejudiced by his author’s fraud: suppose A fraadtly induces B to sell X to him
and that A then sells X on to C who is unaware &f ffaud. In Scotland, as in the

2% \Joet Commentarius ad Pandect#é.iii.3 and 6, trans P Gane ithe Selective Vo¢1955-8). For
discussion of others, see LPW van Vliaista Causa Traditionignd its History in European Private
Law” (2003) 11 ERPL 342 at 350-60.

2% Mackenzielnstitues495—6; Bankton 1.x.64. Somewhat surprisingly Banlg account of Roman
law differs significantly from Voet's. In Banktondiew, Roman law restricted the remedy for fraud
to damages where the contract vediscti iuris. Stair uses the termstricti iuris a number of times
(1.xi.6, 1.xvii.17 and 11.x.7) but he only once ss# in express contrast withona fide(l.xvii.7). Even
there, he is discussing the content of an obligatidRoman law rather than its validity in Scota.la

2% G Lubbe “Formation of Contract” in KGC Reid andZinmermannA History of Private Law in
Scotland(2000) Vol Il, 1 and M Hogg “Perspectives on CatrTheory from a Mixed Legal System”
(2009) 29 OJLS 643 esp at 648-53.

297 Logically, the contract might be also have beayarded as voidable but the subsequent transfer
void. There seems to have been no support foptiigosition. Had it been adopted, it would not have
aided the rationalisation of the specific rulestioa effect of fraud on onerous good faith successor
and attaching creditors.
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rest of Europe, B cannot claim X from C. The resulincontroversial and has been
well established for many years, often expressedhleymaximdolus [or fraug
auctoris non nocet successott

The second rule is much less well-known and mucremcontroversial. If C is a
creditor doing diligence rather than a buyer, tesult is reversed: B can claim X
from C2° The result is most often relevant when A is iusat. It is therefore
unsurprising that the large number of cases atgps$t this rule tend to concern the
buyer’s fraudulent failure to disclose insolvendje same rule allows a defrauded
seller to claim the object of sale from the trustesequestration. Some authorities
go even further, suggesting that if A fraudulergtbguires X from B, sells to C who
is in good faith and is then sequestrated, B walVeén a preferential claim for the
price, the price being regardedsasrogatunior X.3%°

The seller's preference over general credifdrés rather shocking to Scots
lawyers in the posBurnett’'s Trusteeage. It treats sellers better than other defrauded
creditors, potentially at the direct expense of ldteer. Further, the rule suggests a
radical difference in treatment between two typesuzcessor which Scots lawyers
have tended to treat in the same way.

Arguments concerning the security of purchasergwentral to the case made on
behalf of Burnett's truste®? and they have a long heritage in this cont®kt.
Further, from 1793 to 2008, vesting in the trusteas said to operate as an
adjudication in implement of sale as well as arudidgtion for debt. In the Inner
House inHeritable Reversionary Co v MillarLord Kinnear argued, with some
justification, that this meant that the trusteetsipion is as good as that of a good

2% «The fraud of the author does not harm the suazésEhe proposition was, however, doubted by
some in Scotland: Steuddirleton’s Doubts332 arguing that the protection foona fidepurchasers

in the 1621 Act is exceptional and ought to bectyriconstrued. The maxim could be seen as
conflicting with another, now less well known, maxiresoluto iure dantis, resolvitur ius accipientis
“The right of the giver having ceased, or becomigl vthe right of the receiver ceases also.” Trayner
Latin Phrases and Maxims

299 See the authorities discussed in section C(1)(b).

390 Chrysties v Fairholm$1748) Mor 4896 Creditors of Robertson v Udnies & Patul{n757) Mor
4941; Humd_ecturesvol Il, 18; BrownSale§597 but cDunlop v Jap(1752) Mor 741.

301 «General creditors” is used here as a global tesrdescribe the position of both the trustee in
sequestration acting on behalf of all creditors ahdreditors doing diligence.

302 Admittedly, the House of Lords took a rather arabéwt view of this argumenBurnett’s Tr v
Grainger2004 SC (HL) 19, [2004] UKHL 8 at para 79 per Létddger.

303 gee, eg Lord Braxfield’s views idouglas v Adjudging Creditors of Kelhe##i765) 3 Ross LC
169 at 171 (as counsehlitchells v Fergusso1781) Mor 10296, 3 Ross LC 120 at 124-5 Blatk

v Gordon(1794) 3 Pat App 317.
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faith purchaser>* He went on to point to Bell's view that adjudgéws debt had as
much right to execute against an asset as adjuélgérplement® This, he argued,
implied that adjudgers for debt were in as strongogition as a good faith
purchasef® While this type of analysis sits very easily wittodern thinking on the
distinction between real and personal rights, itl diot prevail in Heritable
Reversionaryand the sharp distinction between purchasers atiu ddjudgers and
creditors doing diligence was maintained.

It should be borne in mind, however, that the tesuhot unique to Scots law.
Although, as Mackeurtan and Moyle point out, there no texts in th€orpus luris
supporting it°’ Bowen LJ suggested that it was generally prevalterithe Civil
Law”.%% It also appears to have obtained in Roman-Duteh dad persisted for
some time in South Afric¥? It remains the position in Germany.

It very difficult to produce a general principle wh can account for both rules. If
transfers induced by fraud are voidable rather th@d, then A owns X at the time
of the sale or attachment by C. As a matter ofgénseral principles of property law,
X is therefore available for voluntary transferattachment. On this analysis, which
came to prevail, the good faith buyer is protectsda matter of course. Some
explanation is required, however, for the vulndigbof the attaching creditor. The
somewhat problematic attempts to construct theaggpion for the exception are

discussed in chapter 8.

304(1891) 18 R 1166 at 1176 per Lord Kinnear. Lordn&ar was concerned with the effect of a latent
trust rather than of fraud but the argument appbesases of fraud as much as to latent trustsuseca
good faith purchasers enjoyed the same protedti@ach case.

%9 At least where their common debtor was insolvBetl Comml, 784.

306 (1891) 18 R 1166 at 1177. For a similar argumemickwvruns the logic in the other direction, see
RG Anderson “Fraud on Transfer and on Insolvenay:.. ta... tantum et tal872007) 11 EdinLR
187 at 201-3.

%97 JB Moyle The Contract of Sale in the Civil La@892 repr 1994) 155; HG Mackeurt&ale of
Goods in South Africés" edn, 1984 by GRJ Hackwill) 214 fn 4.

398 Kendall v Marshall, Stevens & C(.883) 11 QBD 356 at 358: “The doctrine [of stog@an
transitu] was at variance with the Civil Law, whikgid down that although the goods had been sold
on credit and were in the possession of the venitieee might be reception by the vendor if the
vendee became insolvent.” Bowen LJ does not meffiteard but it seems likely that he had this rule
in mind. Cf MoyleContract of Sald55.

39 This is, of course, not surprising given Voet'ssiion. See MackeurtaSale of Goods in South
Africa 213-216. In the Appellate Division of the Supre@murt of South Africa held, in 1971, that
the fact that a delivery was fraudulently induceakswot sufficient to allow a seller to reclaim geod
from an insolvent estatgornelissen, NO v Universal Caravan Sales (Pty) (11@71) 3 SA 158. The
shift may be explained by the abandonment of Vaatalysis of the effect of fraud.

310 HackerConsequences of Impaired Consent Trans?&sThe German rule, however, is the result
of the wider German position regarding the retrotipe effect of avoidance: §142GB.
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Some attention should first be given to those aitibe which took the other
route, assuming that fraud rendered a transfer woid thus had to explain the
protection of good faith purchasers.

(a) Fraud as a bar to consent

These authorities suggested that fraud excludedetrand thus rendered a transfer
void ab initio.** Many of them quote a Latin tag along the linesdofus dans
causam contractui reddit contractum nulldfi On this approach, the defrauded
seller’s right to recover X from attaching cred#as relatively straightforward. The
nullity of the transfer means that it never passédl the debtor’s patrimony and was
therefore not available for attachment by his ¢ordi However, some explanation is
then needed for the protection of the good faithclpaser. Since many of the
authorities taking this approach involved casesre/fige seller was in dispute with
attaching creditors or the trustee in sequestratiogy rarely adverted to the rule
protecting good faith purchasers.

The court does appear to have felt the difficuityPrince v Pallat the earliest
case attesting to the seller’s right against attaciereditors. Fountainhall reports
that, while the judges in the Court of Sessiontfedt fraudulent intent would prevent
delivery effecting a transfer of ownership, gooihfgurchasers would be protected
for the sake of the freedom of commette.

Stair invoked the faith of the records and freedtfncommerce in support of the
good faith purchaser’s protectiot. However, he also treated avoidance for fraud as
a means of reparation for a wrong done and sughésé the defrauded party had a

11 Prince v Pallat(1680) Mor 4932 (especially Fountainhall’s repoatgument of counsel imglis v
Royal Bank(1736) Mor 4936;Crawfurd Newell v Mitchel(1765) Mor 4944;Sandieman & Co v
Creditors of Kemp(1786) Mor 4947Allan, Steuart & Co v Creditors of Steisee the opinion of
Lord Justice Clerk Braxfield recorded by Lord Hajl¢1788) Hailes 1059 (this point was also left
untouched on appealyyatt v Findlay(1846) 8 D 529 at 532 per Lord Mackenzie &idhmond v
Railton at 406 per Lord Justice Clerk Hope. See also BesKi.i.16 and IIl.iii.8 and Traynekatin
Phrases and Maxim®olus dans causam contractui

312 This particular version comes from counsel’s susions inShepherd v Campbell, Robertson &
Co 28 June 1775, FC and is also found in counsedjaraent before the Inner HouseAllan, Steuart

& Co v Creditors of SteinSuch expressions appear to have been commoe instiommunesee eg
WA LauterbachCompendium juris brevissimis verlfdew edn, JJ Schiitz (ed), 1707) IV.iii.D.

313 (1680) Mor 4932. It should be noted that Staigpart of the case is much less conclusive and
could conceivably be read as suggesting that thdabdity model was applied.

3141V xl.21.
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choice about whether to pursue avoidance of thesagtion or damagéy® Taken
together with his discussion of the effect of arhoan a plea of frautf® these
factors suggest that he considered fraudulentlygad transfers valid and that the
victim’s right to avoid the transfer was based qmeesonal right to reparation. In that
context, the freedom of commerce and “faith of thecords” are merely
supplementary to the validity of the fraudsterghti at the time of the sale to the
good faith purchasér’

Bankton’s approach was essentially the same assStde presents reduction on
the basis of fraud as a remedy in deit€Discussing “civil obligations”, he observes
that they “are such as may be made effectual bl lsgmpulsion; some of these are
only binding, till set aside by a sentence of theppr court, sustaining a just defence
of force, fraud of the like against therft® He also, however, invokes freedom of
commerce and “the faith of the records” as jusiiiens for protecting thbona fide
purchaser®

The first institutional writer to adopt the nullignalysis is Erskine. The issue first
arises in his discussion of consent as a preregudi contract formation. Following
the model commonly found in Europe, Erskine disessa triumvirate of vices of
consent: error, fraud and violen®.All three are treated as excluding, rather than
merely impairing, consent. In relation to fraud deg/s “he [the defrauded party] is

justly said not to have contracted, but to be dexki**

1% ix.9 and 14.
31| xvii.14, discussed in chapter 2.
17 Bell (Comml, 309 fn 1) reads Stair as taking singular susmesulnerability as a general rule,
subject to policy exceptions for the sake of conumeregarding heritable property and corporeal
moveables. This seems to be a misreading of Sfait.21. Stair does give a policy justification for
the protection of purchasers, but his motivation Holding assignees vulnerable on account of the
fraud of their authors is that they are mere pramusin re suas That is a justification specific to
g;gsignation so Stair’s rule in cases of assigna@mmot be considered a general principle.

1.X.62.
3191iv.15. Bankton distinguishes between naturalil @nd mixed obligations. Natural obligations are
“founded in the law of nature alone, without legaiedy from the civil authority”. Performance of
them is not gratuitous (l.iii.22) but neither iscbhmpellable: (l.iv.12). Mixed obligations were bhot
civil and natural and were therefore enforceabb ot liable to be set aside.
%291 x.59 and 65.
2L Erskine prefers “violence”, rather than the triamiial Scottish terms extortion and force and fefir:
Stair 1.ix.8, Bankton 1.x.50 and Beflrin §12.
%22|11.i.16.
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Given the context, Erskine’s argument might be giduimited to the law of
contract but the same analysis (perhaps eviderinsta causaanalysis) is applied
to transfers of goods in his discussion of the ramtitof sale:

Delivery in a saleubi dolus dedit causam contractui, ex ghere the buyer knew
himself insolvent, has not the effect to transfes property to him; it remains
with the seller, who was ensnared into the bargao-that the contract becomes
void; Dunlop[v Jag.3%* 3%

When Erskine later comes to address the proteafobona fide purchasers, he
justifies it with a combination of “the faith of ¢hrecords” and freedom of
commerce® In contrast to Stair and Bankton, these argumargsErskine’s only
basis for protecting the good faith purchaser. ldkl$ that the prior transfer was
null, and therefore he cannot fall back on tecnamguments regarding personal
rights or the fact that theona fidepurchaser acquired from someone who owned the
property at the time of the transfer.

It is perhaps rather surprising that the doctrih¢he “faith of the records” was
thought by some to be capable of curing at leasiescases of nullity. There is now
widespread consensus the General Register of Sagperated a negative system:
while recording of a conveyance was an essentiadition for transfer, it was not a
sufficient one®® On such a view, the most that the “faith of theorels” could do is
protect against the existence of rights not appgam the register. It could not
guarantee the validity of what is there. While th&ss probably always been the
dominant view, it has not always been universalbcepted. Hume held the

conventional view but reports that:

It is true,—some have thought otherwise—haven likgposed to think that a
purchaser infeft, and who buys from an author tnfdbes enjoy an absolute
impregnable (unimpeachable) security against alttag—and is secure against
challenge of every sort, though of the deepest,ntlost substantial and most
fundamental nature. As they conceive, it was theatkand intendment of our

323(1752) Mor 741.

24 111iii.8.

%25 ]1.v.10.

326 gcottish Law CommissioReport on Land Registratio(SLC 222, December 2009) Vol |, paras
19.1-6.
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Statutes establishing the Records to invest andyaar purchaser with this
invincible (impregnable) defencé’

References to the “faith of the records” and fremdaf commerce in moveables
essentially come down to the same appeal to “dynaegurity”: in this context, the
idea that it should be possible to be certain pinaperty has been acquired without
unduly burdensome investigation of the transferaight to sel®*® However,
dynamic security proves too much in these circuntgs. It is now well established
that abona fidepurchaser is not protected if the seller has sttile goods and (prior
to the Land Registration Act 1979 coming into fQreas not protected by the “faith
of the records” if the seller only appeared on ribgister because of a forged deed.
These risks pose just as much of a threat to dynaexurity as the risk that the
author’s title has been acquired by fraud.

Attempts to moderate the dynamic security argummntsuggesting that the
victim of theft is more worthy of protection because or she has not voluntarily
ceded possession do not seem very convincing.dibubtful that someone who has
been duped is significantly less worthy of protctithan the victim of thef£®
Further, once one type of undetectable defect lewal to affect good faith
purchasers, dynamic security is undermined in an@awhich is fatal to purchasers’
confidence. It would be an unusual purchaser whewiHling to tolerate the risk that
his author had stolen the subjects or forged tloe grsposition, if and only if he was
protected from the risk that the property had besuired fraudulentl§?°

(b) Fraud as a ground for avoidance of transfers
Erskine proved to be something of a high point fioe nullity analysis. The

beginnings of a move away from that position cardiseerned in a case cited by

%27 Hume LecturesVol 1V, 319. More recently, see R Rennie “Land Régtion and the Decline of
Property Law” (2010) 14 EdinLR 62 at 64-5, arguthgt the positive system applied by the Land
Registration (Scotland) Act 1979 was the true aapibn of the “faith of the records” principle.

328 p O’Connor “Registration of Title in England andistralia” in E Cooke (edModern Studies in
Property LawVol 2 (2003) 81 at 85-6. See also R Demogue “Sgcun A Fouliée et alModern
French Legal Philosophftrans FW Scott and JP Chamberlain, 1916 repr 1868, especially at
427-8.

329 Compare, for instance, the factsMérrisson v Roberstom908 SC 332 anMacLeod v Kerr1965
SC 253.

330 This view lies behind protection against so-callRegister error” in modern registration of title
systems. SeReport on Land Registratiqmaras 19.17-26.
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Erskine:Dunlop v Jap™! Although the nullity analysis was maintained imsolater
cases? the views of Lords Kilkerran and Elchies in thanlop cases were adopted
by Bell, Hume and Brown. Their in turn approachnierthe basis of the modern
law 333

Dunlop v Japwas the second action in litigation which can ohby properly
understood in light of the firsbunlop v CrookshanR%' concerned the sale of spirits
by Dunlop to Forbes, a bankrupt merchant. Forbederowas fraudulent on two
grounds. Firstly, he was insolvent when he madgatondly, he placed the order on
behalf of himself and Crookshanks “in Compafi?’ Crookshanks and Forbes had
previously ordered goods from Dunlop together braokshanks knew nothing of
this order. Forbes also ordered a second set afsgon his own behalf. All of the
goods were then sold on. The truth about Forbesugistances emerged and an
array of actions for payment, arrestments, mulpipiedings, and actions for
reduction was unleashed.

The court drew a distinction between the two ordémsthe first, Dunlop had
intended to transfer “not to William Forbes alobet to William Forbes and William
Crookshanks in Company”. Since the latter had esfuso accept the goods,
ownership remained with Dunlop. The offer to tr@ndfad not been accepted by the
person to whom it was mad®. In respect of the second order, on the other hand,
there was general agreement that, despite the, ffainedproperty would nevertheless

be transferred” and thatbmna fidepurchaser was therefore protect&d.

331(1752) Mor 741.

332 Crawfurd Newell v Mitchel(1765) Mor 4944Sandieman & Co v Creditors of Ken{i786) Mor
4947; Allan, Steuart & Co v Creditors of Steisee the opinion of Lord Justice Clerk Braxfield
recorded by Lord Hailes, (1788) Hailes 1059 (thiénpwas also left untouched on appe&ljatt v
Findlay (1846) 8 D 529 at 532 per Lord Mackenzie &idhmond v Railtorf1854) 16 D 402 at 406
per Lord Justice Clerk Hope.

33 M’Laren was content with the voidability analysis1870: BellComml, 309. See alsdPrice &
Pierce Ltd v Bank of Scotlarad 1106-7 per Lord Kinnear aniacLeod v Kerr

334 (1752) Mor 4879 and Elchies, Fraud No 25 and 2 Tase is also noteworthy for the court’s
focus on intention to transfer rather than intemtio contract.

3% That is, as partners.

33 This analysis is clear from the Lords’ interloautecorded by Kilkerran (Mor 4879 at 4880). Lord
Elchies also held this view but he seems to hadetlha impression that his judicial colleagues based
their decision regarding the first sale on frauithea than failure to agree to the transfer: sedies;
Fraud No 25. The situation is complicated somewviayathe fact that Dunlop was content to seek the
price from the buyer even in this case. This isugmssing since he was a merchant. It does not seem
to have affected the court’s analysis.

%37 Mor 4881.
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The part of the litigation cited by Erskifié was a contest between two
arrestments which did not turn on the validity bé ttransfer in pursuance of the
second sald® Stewart’s report does include the rather ambigyuiase: “the Court
seemed to be of opinion, that, had the goods be¢nte there was sufficient
evidence to have annulled the sale”. In light of grarlier case, this seems better
understood as saying that the fraud entitled tHerge have it set aside rather than
that the fraud rendered the sale ripslo iure®*°

However the phrase should be reBdnlop came to be the authority principally
relied on by Hume, Bell and Brown as they revivédirSand Bankton’s voidability
analysis of the effect of fraud on transf&fsHume was Professor of Scots law at
Edinburgh from 1786 until 1822 Bell attended his first full course of lecturesrir
1787-8* and but Hume did not consider himself above refegeto his student’s
work. The Stair Society edition of Hume’s lecturebased on notes from the session
1821-2. By this time Bell had already published e¢hreditions of his
Commentaried** In these lectures, Hume refers to tG®mmentariesin his
discussion of the effect of fraud on transf@rUnsurprisingly, Hume and Bell adopt
very similar analyses. They mark a significant depment from the brief statements
of Lords Elchies and Kilkerran in relation Bunlop,and a thoroughgoing revival of
Stair’s view.

Although Hume appears to follow Erskine in regagdihe absence of fraud as a
prerequisite for valid consent when concluding at@xt>*® the difference in his

approach is revealed by his treatment of the etbédtaud on transfer. Explaining

%38 Dunlop v Jap(1752) Mor 741.

339 The question was complicated by the fact that €otiad employed a porter to collect the goods
and sell them to thieona fidepurchaser. The porter appears to have purportedlitin his own name
and certainly took a bill payable to himself as paynt. These are questions for the law of agency
rather than the law of transfer.

%0 For a similar use of “annul” see Stair |.ix.14.

%41 Other authorise to similar effect weEéristies & Co v Fairholm$§1748) Elchies’ Notes Fraud No
20 (also reported at Mor 4896 but without the dethijudicial reasoning)fForbes v Main & Co
(1752) 4937 at 493%hepherd v Campbell, Robertson & Cbr75) Hailes 637 at 638 per Lord
Kames; and Kame&lucidations Respecting the Common and Statutedfé®cotland2™ edn, 1800)
12-5.

342 JW Cairns “Hume, Davidb@p 1757,d 1838)” Oxford Dictionary of National Biographgonline
edn, 2007).

343 DM Walker The Scottish Juristd 985) 316 at 317 and 337.

%44 The 4" edition was published in 1821 but Hume does rfer tte it in his lectures.

%5 LecturesVol II, 236-7, referring to BellCommentarie{3 edn, 1816—19) Vol |, 188-9. The
relevant passage is on p 189.

346 ecturesvol II, 7.
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the protection of théona fidepurchaser, Hume stresses that fraudulently acquired
consent is nonetheless consent and therefore, edrehined with delivery, effective

to transfer ownership’’ That being established, Hume directs his attentiothe
defrauded party’s remedy in the case when the $tauchas not transferred the
goods. He suggests that, in strict form, the deeduparty may not bring thei

348 pather he must first set the transfer aside antil lie does so, his

vindication
claim is a mere right to reparation for a deffttThus, thebona fidepurchaser’s
protection follows as a matter of course. Hume edes that “you do find
expressions in our Reports and Interlocutors, wiatHirst sight seem as if the
property in such cases never passed at all” and Enskine takes this view.
However, he dismisses this position as “a loosermdy, or inaccuracy of
expression>® Hume also suggests that the protection of goat fairchasers is “a
rule which is essential to the daily traffic of neables®* but this argument merely
supplements the more convincing technical argument.

Bell and Brown adopt an analysis which is essdptitle samé>? Both are
somewhat clearer than Hume is that fraudulentlyusied consent is nonetheless
consent for the purposes of contract as well astea®>* Despite occasional dicta to
the contrary, the settled position in both conteud property law is that fraudulent
misrepresentation renders a juridical act voidadleer than void.

Of course, this leaves open the question of howactmunt for the seller’s right
against the fraudulent buyer’s general creditdrhd seller has a mere personal right
against the buyer, it is difficult to see why itosiftd prevail over the diligence of
other creditors. Supporters of the voidable analgsd this by invoking the doctrine
that creditors who acquired right by diligence msdlvency did s@antum et taleas
the right stood in the hands of the debtor. Thistidae brings its own difficulties and
they are sufficiently complex to require their ovamapter. Therefore, further

discussion of théantum et taleloctrine is deferred until chapter 8.

%7 bid 17 and Vol Ill, 235-6 (for moveables), Vol IV, 3gior heritable property).

%8 |e the action asserting the real right of ownegshi

9 ectureVol II, 236-7.

%% 1pid 17.

%1 1bid 237.

%2 Bell Comml, 309; BrownSale§§560 and 599.

%53 Brown Sale §§554—60; BellPrin “Note relative to sections 11, 12 and 13”. It mbstconceded
that, by the time he came to write this note, Be#ms to have come to doubt the validity of regardi
fraudulently induced consent as valid but challede but he does not dispute that this is the law.
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E. CONCLUSION

In light of the above, the Scots law position orsmpresentation as a ground of

voidability for transfers may be stated in thedaling terms:

If a party to a transfer has been induced to cdnieit by a misrepresentation
made by or on behalf of the counterparty in thadfar, the party misled may
have the transfer set aside, provided that thecbloethe transfer continues to
form part of the transferee’s patrimony. Misrepregagon should be understood
to include failure to comply with a legally recoged duty of disclosure. The
basis for the right to set the transfer asidepgmsonal right based on either delict
or unjustified enrichment.

The success of the voidability analysis is to bdcarmed. It reflects the basic
principles which underlie the law’s response torapsesentation and which can be
traced back to Stair. It also provides a convinamglanation for the protection of
bona fidepurchasers from their author’s fraud but not tlaeithor’'s theft, and of the

innocent party’s right to choose whether the transhould be upheld or not.
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Chapter 4

TRANSFERS BY INSOLVENT DEBTORS ***

The rule that transactions by insolvent debtorsctvidiiminish the assets available to
their creditors may be subject to attack by or ehdif of the creditors (often referred
to as theactio Pauliand is very widely recognised in both Civil and Commicaw
systems>°

The classic examples are well-known. A debtor races that he is irrecoverably
insolvent. Knowing that his assets will be soldpty his debts, he decides that he
would rather see them go to his friends, so hesgitiem away. In some cases the
transfer might be intended to allow the debtor tw®d use of the property, as
where a businessman in embarrassed circumstareesdetrs the family home to his
wife. Whatever the purpose, the result is the sam@ool of assets which was
already insufficient to meet the debtor’s obligatias further diminished. Creditors’
interests are thus prejudiced. It is uncontroveéthia the creditors, or an insolvency
official acting on their behalf, can recover prdgeso alienated and apply it to the
satisfaction of creditors’ rights.

Alternatively, an insolvent debtor might conferight in security on a favoured
but hitherto unsecured creditor. For instance,adesman provides services to the
debtor and is content to give credit without angusity. Once the debtor becomes
aware of his circumstances, the debtor and tradesieaide that action must be
taken to protect the latter. The debtor pledgesesofmhis stock to the tradesman.
The right in security is granted so that that theofired creditor does not have to
share the proceeds of the sale of the stock wihother creditors. This makes it

more likely that the favoured creditor will be pard full but this is achieved by

%4 An extract from this chapter has previously beemlighed as “The Reception of tletio
Paulianain Scots Law” in TM Safley (edfhe History of Bankruptc§2013) 200.

%5BM Goodman “The Revocatory Action” (1934-5Y@lane Law Review?22; A Boraine “Towards
Codifying theactio Pauliand (1996) South African Mercantile Law Journ2ll3; A Vaquer “Traces
of Paulian Action in Community Law” in R SchulzedjeNew Features in Contract La{2007) 421;
JJ Forner Delaygula proteccion del crédito en Europa: La accion panh (2000); PR Wood.aw
and Practice of International Financé@University edn, 2008) 79-85; Von Bar and Cliizgaft
Common Frame of Referen@eull edn) Vol 5 2634ff and RJ de Weijs “Towards @bjective Rule
on Transaction Avoidance in Insolvencies” (2011nternational Insolvency Review
doi: 10.1002/iir.196.
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diminishing the pool of assets available to the eptltreditors. In certain
circumstances, they or their representative maglide to set the right in security
aside, restoring equality of creditors in respéc¢he pledged assets.

The range of transactions subject to challenge gegsnd these core exampfés
but the focus of this chapter will be on grants enag the debtor because they are

the most relevant to the wider aims of this thesis.

A. WHAT DOES THE RULE PROTECT?

The widespread acceptance of this principle is g@shapt to mask how surprising it
is. In contrast to the case of misrepresentatibe,ttvo parties to the transaction
under attack consented freely to it without angiifeirence to their private autonomy.
The transaction is not set aside for the grang@mgection or at his instance, but at
the instance of third parties, the creditors of gnanter, in order to protect their
interests®’ These creditors have mere personal rights ag#wesgranter and no
relationship at all with the grantee. It is not iedmately clear why holders of
personal rights against a granter should be emtittechallenge the transfer. Their
rights are against the person of the debtor rdtiaer against the relevant assets. The
creditors’ right of challenge appears to grant thegquality with or a preference over
holders of real rights. Therefore, this rule présensignificant theoretical challenge
to systems which draw a strict division betweemn ag@a personal rights.

In response to this, some scholars in the Gerntaadlition have suggested that
the rule exists to protect a right termed Befriedigungsrechit® or Zugriffsrecht®>®
On this view, such a right exists alongside eveamngpnal right to performance and is
directed not against the debtor but his patrimoagsets® Similarly, francophone
scholars have typically regarded thetio Paulianaas protective of thgage général

% For instance, the debtor may co-operate with oedir’s attempts to do diligence while resisting
others or pay a debt before it is due. See furthat/ McBryde Bankruptcy(2™ edn, 1995) para 12-
24,

%7 The challenge may be made by a liquidator oréeist sequestration but, as Lord Hope observed
in Burnett's Trustee v GrainggR004] UKHL 8 at para 11, an insolvency adminiiranerely acts

on behalf of the general body of creditors.

%8 |iterally “satisfaction-right”.

%9 Literally “seizure-right”.

30 As Koziol puts it, auf die Vermégenswerte gerichitetl Koziol Grundlagen und Streitfragen der
Glaubigeranfechtun@1991) 4-5.

78

www.manaraa.com



des créanciersa phrase which describes the creditors’ righexecute against the
assets but whose wording implies that it lies agjaine assets themselV85These
concepts may be attractive in systems with a stoamgept of patrimony, explaining
why a right against a person can give rise to sigtyfainst assets in his patrimdf/.
Scotland, however, does not have such a strongepbraf patrimony, and the
stringency with which the distinction between reald personal rights has been
maintained makes such approaches uncomfortable.

The closest that Scottish writers have come to #gproach is Goudy’s
suggestion that “so soon as a man becomes insphisrdstate becomes the property
of his creditors, and ought to be distributed amtrgm according to their several
rights and preferencesd® A similar approach is perhaps evident in Bell'ggestion
that “From the moment of insolvency a debtor isrmbto act as the mere trustee, or
rather as theegotiorum gestgrof his creditors 3°

Taken literally, these statements could be strontfem the Continental
approaches because they suggest that the credii®vners (or beneficiaries of a
trust) rather than merely holding some right in #ssets. However, that reading is
implausible since it implies a transfer of all bktdebtor's assets at the moment of
insolvency despite the fact that both the debtor@editors are likely to be unaware
of the fact. A reading which took Goudy’'s statemditgrally would also sit
uncomfortably with the rules on vesting of the &sia the trustee in sequestration in
section 31 of the Bankruptcy (Scotland) Act 198%jich are drafted on the

%1 Code civil art 2284, L Sautonie-Laguioniea fraude paulienng€2008) No 4; Goodman “The
Revocatory Action” at 436. A minority of French vetis have conceptualised the rule as offering
natural reparation for delict: J-P Chazhldction paulienne en droit francdisn Forner Delaygud.a
proteccidn del crédito en Euroda/7 at 179.

*2|e the right to do diligence.

3t also seems to be implicitly rejected by thegesiion in WM Gloag and JM Irvinieaw of Rights

in Security(1897) 1-2 that the creditor has a single righaction and execution correlative to the
debtor’s obligation.

%4 Goudy Bankruptcy1. The text is the same in all four editions. Uslastherwise indicated,
references are to the fourth edition.

355 Bell, Commll, 170, GoudyBankruptcy22. See also Kamérinciples of EquityVol II, 197 and
Hume’s comment that “A person who becomes bankhgtontinuing in possession of his goods, is
considered only a factor or trustee of his creditod HumelLectures on Scots Law, Session 1792-93
Vol V, GUL Murray 322, 165. The chapter on bankayptvas omitted from his lectures after 1800
and are not included in the Stair Society editi®@H Paton “Biography of Baron Hume” in Hume
LecturesVol VI, 404. This passage is not found in the eglént part of the notes on the 1796-7
lectures J SkenBotes taken from a course of lectures on Scotch dmlivered by Professor David
Hume, 1796 and 179GUL MS Gen 1113 fol 409r. The relevant parts argesing from the pre-1800
notes held by Edinburgh University library: EUL B&7-8 and Dc.6.122-4.
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assumption that the transfer is from the debtoheratthan from the various
creditors®®® Similarly, if the debtor did, in fact, become adtee from the moment of
insolvency, section 33 (1)(b) of the 1985 Act woutgan that none of his assets
would vest in the trustee in sequestration.

Even if these statements were understood in thengdst possible sense,
however, they would not have the same explanatowep as théefriedigungsrecht
or the gage général The Continental concepts may be considered a®rgen
concomitants of personal rights. The position ssgge by Bell and Goudy,
however, only arises on insolvency. It is not siyrgnh aspect of every personal right.
Therefore some explanation is needed of why riggéred by insolvency.

Even where every creditor is regarded as havinghda n his debtors’ assets, an
explanation is needed of why this renders somesa@ions vulnerable and not
others. In the Germanic tradition, it has beenowaly suggested that a grant is
ineffective as a matter of property law becausesitn breach of a statutory
prohibition, that the creditors can attack the $eation on the basis of either the law
of delict or unjustified enrichment, and that thensfer ishaftungsrechtliches
unwirksanr™®’ The last-mentioned is rather difficult to render English but
essentially involves a distinction between the debtpatrimony and the pool of
assets liable to execution for his debts (Hagtungskreiy On this view, assets may
pass in some circumstances from the debtor's patynbut nonetheless remain
within the Haftungskreisand thus subject to thefriedigungsrechtSuch transfers
are said to béaftungsrechliches unwirksar®f course, some reason must be found
to explain why some transfers suffer from this defehile others do not.

In light of these considerations, tBefriedigungsrechaind thegage généraseem
redundant in analysis of the Scottish positiom [frinciple of property or obligations
law must be employed to explain the protection afjat, which itself only exists to
ensure the fulfilment of a personal right, why didotine relevant principle not be

regarded as explaining protection of the persagat directly? Further, they do not

356 Bankruptcy (Scotland) Act 1985 ss 31(3) and (5).

37 “|neffective in terms of liability law”. For suryes of the conflicting theoretical approaches in the
Germanic legal tradition, see Kozi@rundlagen und Streitfragench 3 and W GerhardDie
systematische Einordnung der Glaubigeranfecht{lr®$9) especially ch 1.
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mesh well with the distinction between real andspeal rights and there is very little
precedent for them in the Scottish sources.

It seems better to present the challenge in sitepias and to ask why the holders
of personal rights can set aside proprietary grarétde by the debtor. To answer this
question, it is necessary to look at the mannevhich Scots law received this rule.
The latter process also sheds some light on aeiuglculiarity: why Scots law has
two sets of statutory rules and one set of commaanrlles which all deal with the

same problem.

B. SCOTS LAW PRIOR TO THE 1621 ACT

In light of the existence of common law rules whatlow challenges to transactions
in fraud of creditors, statutory intervention in21l6is rather surprising. Why was it
thought necessary when fraudulent misrepresentatiohminority and lesion were
left to judicial development on the basis of Ronteam materials? Bell suggests that
Scots law had received the Roman rule that gratsigdienations were challengeable
prior to the passage of 1621 AEtand that the part of that Act which deals with
gratuitous alienations was solely concerned witktens of proof®®

The 1621 Act does make provision regarding proaf guestions of probation
generated a significant amount of litigation unttee Act®>’® There are also some
hints of recognition of the Roman law rules priar its enactment. However,
examination of the pre-1621 sources and of the isetf suggests that it had a
substantive as well as a procedural impact. Thatioglship between the 1621 Act
and the common law is significant because the Aad vepealed by the Bankruptcy
(Scotland) Act 1985 on the assumption that it merely supplementecctmemon
law.3"? That has been the assumption on which the conddemal profession have

proceeded since the 1985 Act came into fGfe.

%1621 ¢ 18RPS1621/6/30.

39 Bell Commll, 171. See als®bers v Paton’s Tr§1897) 24 R 719 at 734 per Lord M’Laren.

370 Eg Monteith v Andersoii1665) Mor 1044 Crawford v Ker(1680) Mor 1012Spence v Creditors
of Dick (1692) Mor 1014{ eslie v Creditors of Lauchlan Lesl{&710) Mor 1018Guthrie v Gordon
(1711) Mor 1020Gibb v Livingstong€1766) Mor 909.

3715 75(2), Sch 8.

872 gScottish Law CommissiorReport on Bankruptcy and Related Aspects of Insojveand
Liquidation (SLC 68, February, 1982) paras 12.5 and 12.16&&6{4) and Sch 7 of the draft bill.

373 Eg McBrydeBankruptcypara 12-04.
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(1) Quae in fraudem creditorum facta sunt ut resitutuan tur

A case from 1492Ramsay v Wardlaywsaw a transfer attacked on the basis that it
was “in defraud and hurt of creditor$ The result inRamsaywould not be
explained on that basis today since the creditdre whallenged the transfer had
already comprised® the relevant property, which seems enough to ity over

the transferee without the need to establish fraute sphere of the fraud-on-
creditors rule is protection of creditors who hana obtained judicial security by
diligence before the grant is maté|f diligence has been done, there is no need to
rely on the fraud-on-creditors rule: the completiddjence gives the creditor a right
which is good against third parties irrespectivératid.

Ramsayis significant, however, because it is evidencevarfy early use of the
formula “in defraud of creditors” to describe tran8ons which disappoint creditors’
attempts to seek satisfaction from the debtor'simpany. The phrase echoes the
opening words of Digest 42.8qtlae in fraudem creditorum facta sunt ut
restitutuantut.®’’ This title is the major collection of texts dissirgy the Roman law
rules on challengeable transactions by debt3r¥he phrase would have brought
these rules to the mind of Scots lawyers educatéide Civilian tradition.

The details of the classical Roman rules on thmcteemain a matter of some

controversy’'® However, there is more agreement about the pogitiesented in the

374(1492) BalfourPracticks184 ¢ XX.

375 A form of diligence against heritable property wthivas the precursor of adjudication for debt.
375 A point Stair makes at Lix.16. Inhibition is, oburse, an exception. For discussion of inhibition
see chapter 5.

877 Cf the title of HopeMajor Practicksll.xiii: De creditoribus et his qui in fraudem creditorum

378 The other major texts are C.7.75 and J.4.6.6.

%79 The most recent contribution to the discussiofievesmiihiGlaubigeranfechtungPerhaps the
most notable aspect of this work is the revivalhef view that there was a remedy known asattte
Pauliana which allowed creditors to challenge fraudulerdngsactions. Since Otto LenelBie
Anfechtung von Rechtshandlung des Schuldners ssigtdnen romischen Redht1903 (reprinted in

O Behrends and F d’Ippolito (ed8esammelte Schriftg1991)) the dominant view has been that the
actio Paulianawas the product of interpolation, although the@sveome dissent (summarised by
Grevesmihl at 12). The reception of Grevesmihl&sigh has been mixed: see reviews: JD Harke
(2004) 72Tijdschrift voor Rechtgeschieder83 and | Kroppenberg (2006) 123 ZSS (RAB. For a
summary of the discussion, see C Willeiwdio Pauliana und fraudulent conveyances: Zur Réaa
kontinentalen Glaubigeranfechtung in Englaj2812) 23-45.
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Corpus lurisand inherited by theus communeA transaction was challengeable if
four requirements were fulfilled: diminution of tliebtor’'s estate, resulting loss to
the creditors® intention to defraud on the part of debtor, andvidedge of that
intention on the part of the counterparty to tlaasactiorr™*

These requirements raise one major question: whatitithat rendered a scheme
fraudulent? Roman jurists were famously ambivakmbut abstract concepts and
particularly so regarding general definitiof{$;so it is no surprise that th@orpus
luris gives a multitude of examples of fraudulent condudt no general definition.
Radin suggests thdraus in the relevant sense means merely “prejudice” or
“disadvantage”, pointing to the fact ttalusis the Latin word for fraud in the sense
of deceit®® It is certainly true thafraus involves prejudice to creditors but there is
more to the concept. A careless act by the debkhachadiminished the value of an
asset could hardly be regardedfeamsis in the sense in which the term is used in
Digest 42.8.

In order to qualify as fraud on creditors, the afthe debtor required to harm
creditors in their role as creditors rather tharsame other capacity. A debtor who
stole from his creditor would certainly be actingtentionally to the creditor’s
prejudice but, while he would be liable for theftyould not be a case of fraud on
creditors. Therefore, Kaser, Kriiger and Ankum sekser to the truth in suggesting

thatfraus had two elements: harm to the creditqus creditors and intention to do

%0 The term generally used for thisdsentus damnEventus damnessentially turned on establishing
absolute insolvency (the insufficiency of the delstassets to meet his liabilities) although inist
entirely clear whether the relevant time for assgssolvency was the moment of transfer or at the
time of the insolvency procedure: Grevem@téubigeranfechtund06-10.

%1 BT Windscheid_ehrbuch des Pandektenrecl(\ﬂgc“; edn by T Kipp, 1906 repr 1963) Vol |, §463; H
DernburgSystem des romischen Recf#8 edn by P Sokolowski, 1912) Vol II, §400; JA AnkuDe
Geschiedenis der “Actio Pauliana{1962) 396; and Gerhardie systematische Einordnurisg.
Ankum’s work is in Dutch with an extensive resumé-rench. Only the latter has been consulted in
detail.

%2 The most famous example of this is perhaps Jausleuggestion in D.50.17.202 that “[e]very
definition in civil law is dangerous; for it is ®for the possibility not to exist of its being

overthrown.”

%3 M Radin “Fraudulent Conveyances at Roman Law” (+@B18Virginia Law Reviewl09 at 111.
Radin’s view was anticipated in the German literatibee H Kruger and M Kaser “Fraus” (1943) 63
ZSS (RA) 117 at 118-9 for a summary and Willekaetio Pauliana24 fn 23.
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so on the part of the debtBf. A fraudulent transaction might be characterisedres
which was calculated to frustrate satisfactiorhef ¢reditors’ rights$®>

It is perhaps surprising that the transaction ditl require to be gratuitous or at
least at undervalue. How can the patrimony be dshad unless the transaction is at
least partly gratuitous? It is important to beamimd that what matters is the pool of
assets available to creditors rather than the efdatee patrimony the instant after the
transaction. Someone who buys assets from a dikbtwing that the proceeds of
sale will be used to fund the debtor’'s abscondiag loe understood as participating
in a fraudulent scheme to disappoint creditorsaoaigih the transaction itself is
onerous. One who takes a disposition of assetesuty a secret obligation to hold
them for the benefit of the debtor might be regdritesimilar terms®°

The primary situation addressed by the Roman ruks fwaudulent collusion
between the parties. In the core case, the remadkitrbe characterised as one
undoing the wrong done by the granter and transfemetheir common plan to
frustrate satisfaction of the creditors’ rights.cBua plan is obvious where the
transferor has purchased assets from the debtnder to furnish him with cash to
fund an escape or where their intention is thatdiletor will continue to have the
use of the assets after the transfer.

Less clear-cut cases are imaginable. Supposenébanice, that the buyer has
other, legitimate motives for making the purchaseib nonetheless aware that the
debtor will use the funds to evade his creditdrsight be difficult to regard such a
transaction as collusion in a narrow sense bubilld still be caught by the rule in
the Digest. First, while the Roman jurists appeanave require intention to defraud

(consilium fraudi¥ on the part of the debtdt they speak of mere knowledge on the

%4 Kriiger and Kaser “Fraus”; Kas@ras rémische Privatrechtol | 628 and AnkumGeschiedenis
392. See eg D.42.8.1pr and D.42.8.6.8.

385 Cf Forbes’ definition: “A fraudulent deed is thafta Debtor to deceive his Creditors, and defeat or
disappoint the payment of what he owes to thémstitutes of the Law of Scotlantbl | (1722 repr
2012) 222 and Lord Justice Clerk Hope's definitidrfraud as “any device on the eve of bankruptcy,
in favour of one creditor to disappoint the legghts of prior creditors”M’Cowan v Wright(1853)

15 D 229 at 232. In ForbeBistitutes the page numbers of the reprint have been foliowarause the
original print had inconsistent page numbering.

386 Cf Act 1592 ¢ 147RPS1592/4/88 providingnter alia that proof that the rebel or his friends and
family remain in possession of the property covdrea gift of escheat was a relevant objectiorheo t
title of the donee.

%7Eg D.42.8.15 and 17.
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part of the grante®® Secondly, even for the debtor, the line betwegention and
knowledge or foresight is a fine one. Julian rescadcase where a debtor transfers
all of his assets to his childré¥. There was no suggestion, Julian reports, that the
debtor had fraudulent intent but because he knawhid had creditors and knew that
he was transferring all of his assets, he was @taled as havingonsilium fraudis

He must have known that the inevitable result efddtions would be the frustration
of his creditors’ attempts to recover. Therefore, iB taken to have intended it
whether that is his purpose or not.

It is possible to take this analysis a step furtfidre basis of the recipient’s
liability is wrongful conduct. At least on a modernew, a wrong must be a breach of
some duty’® The debtor’'s duty in this case is fairly obviolfshe has a duty to
perform, that may be taken to imply a duty not émder himself incapable of
performing and not to take steps to evade claimpdoformance. The position of the
grantee is more difficult. The duty owed by the tdelis a personal one. It might be
thought that whether it is breached or not is atendietween the debtor and the
creditors. The sources describe the transfereesiag la participant in the debtor’s
fraud 3! Since transfer is a bilateral act, it is certaitilg case that that the grantee
facilitates the debtor’'s wrongful act. In and dfeilf, however, that does not seem
quite sufficient to hold the grantee liable alonigsihe debtor.

The grantee may have been a co-actor with the dbbtde was not bound by the
same duty and it is the relationship between theaad the duty which renders the

conduct wrongful. The challenge is to explain whg grantee’s conduct is wrongful.

$8Eg D.42.8.10.2.

%9D.42.8.17.1.

390 See Descheemaek®ivision of Wrongsl3-28. Cf N Jansen “Duties and Rights in Negligent
Comparative and Historical Perspective on the Eemofd_aw of Extracontractual Liability” (2004) 24
OJLS 443 especially at 446—7 arguing that liabilitytort or delict may attach for infringment of a
“fundamental right” which has no prior correlatidety. For present purposes, it is not necessary to
take a view on whether Descheemaeker or Jansesrrisct The difference between them is at its
sharpest in relation to strict liability which i®tha concern here. (Even the good faith, gratuitous
acquirer cannot be said to be strictly liable sihiseliability is limited to his enrichment.) Fugh the
analysis in the main text also holds on Janserasyais. Holding the grantee liable implies thathas
infringed a fundamental right pertaining to theditar, which is worthy of respect by third parties.
The difference between that, and a universal passbligation is a narrow one. Descheemaeker’'s
contention that not every wrong is a violation ofight is not relevant to the present discussion
because breach of a duty with no correlative ngtild notper segive rise to any private law right.

%91 D.42.8.10.2-3. For use of the term in Scots lagy 8g Mackenzi®©bservations on the 1621 Act
25 and 34;Bateman & Chaplane v Hamilton & C@d686) Mor 1067 Spence v Creditors of Dick
(1692) Mor 1014.
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This end might be achieved by positing a duty nantuce or knowingly facilitate
the breach of obligations to which you are a thpadty. This does not amount to
binding third parties to the contract, because ositiye performance can be exacted
from them. Failure by the debtor to perform willt mmtitle the creditor to sue a third
party for performance. Their obligation is merelypassive duty not to interfere,
analogous to the general duty of non-interferenkehvapplies to corporeal property
owned by another. The extent of the passive oldigais different but that is
explicable because it is much more difficult foirdhparties to know about personal
rights. Given the rulguod nullius est fit domini regisll physical things are owned
(except those narrowly defined classes which aresideredres nulliusand thus
subject to appropriation byccupatig.**? Therefore, someone who knows an object
is there also knows that it is subject to a righbwnership which means that he
should not interfere with it. There is no such viagnwith personal rights because
they are invisiblé®® If either a traditional Gaian or a Ginossarianwié of
ownership is accepted then the passive obligatigitnbe regarded as an incident of
the creditor's ownership of his personal right agathe debtot>

It might still be objected that a private act betwehe creditor and the debtor is
imposing an obligation on third parties who havepad in the transaction. However,
the law already recognises the creation of seregudnd liferents, which impose
passive obligations on third parties who have ng isathe relevant transaction.
Indeed, it recognisesccupatioby unilateral act, which has the same effect. The
difference between the situation at hand acdupatioor a grant of liferent or
servitude is that the object of the passive oblbgais a personal rather than a real
right. Hitherto, that distinction has been thoughbe crucial in the standard Scots

law analysis® Therefore, a general passive obligation not terfate with personal

%92 Reid Property paras 540—6.

393 5 Ginossabroit réel, propriété et créance: Elaboration d'systéme rationnel des droits
patrimoniaux(1960) No 32-3.

394 For an English language summary of both the GamhGinossarian positions, see Gretton
“Ownership and its Objects” especially at 809-10.

39 See Ginossabroit réel, propriété et créanclo 4 and 22—34, especially No 25. The argument is
perhaps easier to make in the context of Frenchbagause of its concept opposabilité(see in
general R Wintgerttude critique de la notion d'opposabilité: legeé$ du contrat & I'égard des tiers
en droit frangis et allemand2004)) and its use of thgage général

3% See eg Stair 1.xv.4 and Reidopertypara 3.
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rights is a controversial proposition. If it onlgrsed to explain the voidability of
transfers to bad faith grantees by insolvent debibmight be thought unjustified.

However, such a universal passive obligation walkb explain the bad faith
element of the so-called “offside goals rule” ahd tiability of bad faith successors
to voidably acquired property. It also appearsdarplied by the nominate delict of
inducing breach of contract. These matters wiltliseussed further in chapter 7. For
the present, it suffices to observe that, togethigh the present subject, they
constitute a group of rules which would be convettye explained by such a
proposition.

Therefore, it might be suggested that the vulnétalaf a bad faith grantee from
an insolvent debtor is based on his knowing fatibih of the debtor’'s attempt to
frustrate measures which creditors might take ttaiobsatisfaction, and that this
knowing facilitation amounts to breach of a dutyietheveryone owes in respect of
all personal right-obligation relationships to whithey are not parties.

There is no evidence of any attempt to analyse iteaes at this level of
abstraction in th€orpus lurisbut the basic rule on participation in fraud whesac
This general rule was subject to two significanalgications, which would have a
major impact on Scots law and indeed on the devedmp of theius communé®’
First, the requirement that the recipient knewha tebtor’s fraudulent scheme was
waived where the transaction was a gift. Howewveithat case the donee’s liability
was limited to his enrichmeft® Secondly, one who merely received what was due

did not commit fraud even if he knew of the dekganisolvency’™®

(a) Gratuity as a substitute for fraud

Since the basic rule was based on the grantedts $mme justification was needed
for extending it to cases of gratuitous acquisitilomgood faith. The reason given by
Ulpian is that stripping away an enrichment did aetount to imposing a loss on the

e400

donee:™ On a very short-term view, this is patently falsemediately prior to the

397 For the latter see Anku@eschiedenis
398D 42.8.6.11.

39D .42.8.6.6.

401 42.8.6.11.
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restoration of the gifted property, the donee hadem is his patrimony which is not
there afterwards.

The argument might be refined, suggesting thatdbe which is imposed merely
strips away an enrichment which was not justifiad ¢hat such a stripping away is
not a true los& Since the enrichment was unjustified, an obligatio return the
item arose as soon as it was received. That dugirtnie regarded as forming either
a negative part of the patrimony or as a liabibfythe patrimony. Reversing the
transaction removes the asset received but itesdsnguishes an obligation of equal
value. Therefore, in some sense at least, thenpaty is undiminished by the
reversal. That analysis has the advantage of teftedhe limitation placed on
recovery in Roman law (ie to the donee’s enrichinefv hold good, however, it
must be possible to establish that the donee velthliable in enrichment. At least
from the perspective of Scots law, this presentsesohallenges.

The transfer cannot be said to be without justiitca The donative intention of
the giver is generally accepted as a sufficientigdoto support the transf& The
condictio ob turpem vel iniustam caus#of no assistance, since it does not justify

a retransfer from an innocent transferee to aygtrdinsferof*®>

Further, the creditor
is a third party to the relevant transaction andnsost overcome the general
presumption against claims for reversal of indirestichment®* Even within the
category of indirect enrichment, the third partgditor's case is a tenuous one. It is
difficult to locate a transfer of wealth from tharpuer to the defender. This is not a
case where the asset has passed into the defempaérisiony from the pursuer’s
through that of a third parfy” It is a case where the asset in question was parer
of the pursuer’'s patrimony at all. Neither is itcassarily the case that the debtor
used funds obtained through his relationship with ¢reditor to acquire the asset

transferred.

Y Windscheid_ehrbuch des PandektenrecMsl |, §42.

402 Eg Stair 1.vii.1 and BelPrin §533.

403 See R Evans-Jonémjustified Enrichment — Enrichment by deliberavmferral: condictio(2003)
ch 5, esp para 5.50.

%4 Evans-Jone®njustified Enrichmenpara 8.01.

%5 This might be regarded as “vanilla” indirect ehritent: see N Whitty “Indirect Enrichment in
Scots Law” 1994 JR 200 at 205.
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It is true that modern analysis of the English sube fraudulent conveyances has
suggested that they are based on unjust enrichiffddowever, the analysis which
supports that is dependent on the unjust-factoremofl enrichment, particularly
recognition of “policy motivated unjust factors”cinding the general policy of
insolvency legislatior®’

Scots law does not adopt an unjust-factor appreaemrichment clainf§® so the
English analysis would sit uncomfortal}. There is perhaps also a question about
whether saying that a transfer by the debtor gnaesto an unjust enrichment adds
very much when the enrichment is only considerdoketoinjust because the policy of
insolvency law says that it should be. An enrichtrfegsed account has also been
proposed in Germarfy® The general approach to enrichment law in Germiargy
little closer to Scotland’s so it might be thoughtore promising modét! It must
be borne in mind, however, that the German anaheses the claim to recovery not
on theLeistungskondiktioh? but on theEingriffskondiktioi*>*** The former covers
those cases which Scots lawyers would regard asnicss of enrichment by
deliberate conferral; the latter typically covemses where the enrichment arises
through unlawful interference with the disenrichpty’s property*® At first sight,
the Leistungskondiktiormight seem the more appropriate basis because teax
been a direct transfer to the enriched party. Toblpm is that the expense which is
being relied on is not that of the transferor Inatt tof the creditors, who have had no
part in the performance. Therefore, it is necesstoy fall back on the
Eingriffkondiktion That option is plausible in German law, becabgesictions of the
insolvent debtor and his grantee can be seen tenoes of unlawful interference

0% 5 Degeling “Restitution for Vulnerable Transactibim J Armour and H Bennett (edglnerable
Transactions in Corporate Insolven(3003) 385; R Goode “The Avoidance of Transactions
Insolvency Proceedings and Restitutionary Defenoe&’ Burrows and A Rodger (eds)apping the
Law: Essays in Memory of Peter BifZ006) 299. Goode relies (at p 300) on Degelilgialysis to
justify the enrichment analysis.

407 Degeling “Restitution for Vulnerable Transactiomsiras 9.49-59.

%8 See Evans-Jonéjustified Enrichmenparas 1.63—1.84.

%% passing, it may be noted that some have suggjéisat English law no longer follows an unjust
factor approach either: P Birkinjust Enrichmen¢2" edn, 2005) 101-128.

419 symmarised in KozidBrundlagen und Streitfrage55—65.

411 Evans-Jonebnjustified Enrichmenparas 1.67—1.78.

#2performanceondictid’.

3 “Interferencecondictio.

414 Koziol Grundlagen und StreitfrageBb.

“15H Sprau “§812” in O Palandtommentar zum Biirgerlichesgesetzb(&H' edn by P Bassenge et
al, 2008) Rn 2 and 12-5.
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with the Haftungkreiscontrary to the creditordBefriedigungsrechtThat option is
not available in Scots law (and presumably wasamatlable in Roman law) because
there is no right analogous to tBefriedigungsrechivhose object can be regarded as
having been interfered with.

The most promising Scottish basis for the excepigothe “no profit from fraud
rule”. This rule takes its name fromdectum of Lord Chancellor Campbell, which
was adopted by Lord Shand@lydesdale Bank v Paul

| consider it to be an established principle thgteason cannot avail himself of
what has been obtained by the fraud of anothegssrihe is not only innocent of
the fraud, but has given some valuable consideratfo

The principle was later adoptedNew Mining and Exploring Syndicate v Chalmers
& Hunter**” and then by Menzies and Glo&#§Menzies used it to justify imposing a
constructive trust on gratuitous or bad faith aoepgi of property transferred in
breach of trust. For present purposes, Gloag'sacteanisation of the rules as giving
rise to “a liability closely resembling that resoff from recompense” is more
relevant. It suggests a rule which exists at thgeedf the law of unjustified
enrichment*®

In New Mining the Lord Ordinary, Lord Skerrington (whose judgrevas
approved in the Inner House) suggested, that #tersent was equivalent to Stair’s
invocation of “that common ground of equitijemo debet ex aliena damno
lucrari.”**® The maxim and its cognafésmay be traced back to two fragments from
the Digest?> one from the title on theondictio indebiti the other from the
collection of regulae iuris expressing the general rule against unjustified

enrichment. They became particularly associatetl attempts to develop a general

416(1877) 4 R 626 at 628. The English case from witiehpassage is takeSsholefield v Templer
(1859) 45 ER 166.

171912 SC 126.

418 AJP Menzieg he Law of Scotland Affecting Trusté2¥ edn, 1913) No 1271 and Glo&gntract
332.

“1% Gloag discusses the rule in his chapter @ué&sicontract and implied obligations”.

4201912 SC 126 at 133 and 137 per Lord Mackenzieimgi&tair 1.vi.33. Trayner translates the
maxim: “No one should be enriched out of the lasdamage sustained by another.”

421 Nemo debet locupletari aliena jactyfdemo debet ex aliena jactura lucramdNemo debet
locupletari ex alterius incommodwe all given by Trayner.

*2D.12.6.14; D.50.17.206.
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enrichment action which went so far as to encompasptiorum gesti?® The
particular example discussed by Stair is that afimor who transacted without the
consent of his curators. Such transactions werd, Vmit the counterparty could
recover if the money lent had been spent on neeEssbtair bases this exception on
the “common ground of equity” expressed by the mab®f course, this situation is
far removed from one who has benefited from thedraf another.

Lord Skerrington’s approach may be seen as an ptteantie the no profit from
fraud rule into a broad conception of unjustifieariehment. In the modern law,
however, this is somewhat problematic. Scots enresit law may be broad and
unitary but it is rarely suggested that it is broambugh to capture the law of
negotiorum gestioand some explanation would still be needed of wdopvery is
permitted despite this being an instance of indieecichment.

This concern about fit may be part of what led @lta describe the rule as one
“closely resembling” recompense rather than anamst of recompense itself.
Similarly, Dot Reid has suggested that the rule owmre to the broad Scholastic
conception of restitution, which cuts across thessical categories of obligati6ff.
However, such accounts have the potential to Iéla@eaule adrift from the broader
framework of private law.

This problem may be mitigated by seeing the “ndifreule as relating to the
rule in cases of fraud in a similar manner to thaywoidability for innocent
misrepresentation relates to fraudulent misreptasen. Had the recipient been
aware of the circumstances of the gift at the timgas made, he would have been
bound to refuse it. Failure to do so would have am@d to participation in the
fraud. As with innocent misrepresentation, it midig considered fraudulent to
attempt to hold on to an enrichment when the domeeld have been bound to
refuse it had he known at the time of the tranafest he knows now.

It should be borne in mind that, while voidabilityr innocent misrepresentation
was explained by reference to its connection wigtudulent misrepresentation, this

does not imply liability in damages (at least fbe tperiod until the misrepresenter

423 See DH van Zyl “The General Enrichment Action isvé and Well” 1992Acta Juridical15 at
117-28.

24 Reid “Fraud in Scots Law” 238—42. Further on toisic see G Dolezalek “The Moral
Theologians’ Doctrine of Restitution and Its Juséfion in the Sixteenth and Seventeen Centuries”
1992Acta Juridical04.
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becomes aware of the true facts). By setting asioe transaction, the court
effectively prevents a delict from being done. $amly, understanding the
vulnerability of a gratuitous alienee as relatedrémd need not imply an obligation
to pay damages on the grantee. This line of reagahves not, therefore, imply that
the gratuitous acquirer is liable in delict. Ratheexplains why an exception might
be made to the technical objections to recovegniichment?>

In Scotland, due to the terms of the 1621 Act,glratuity exception has tended to
overwhelm the rul&®® with non-gratuitous cases existing on the anayperiphery.
When the focus is on gratuitous alienations, it saem rather difficult to see why
early-modern Scots lawyers linked the rule so ¢josefraud. This approach makes
a lot more sense, however, if they saw the Scottitds as merely the local version
of a European rule which was firmly grounded irutia

The terms of the 1621 Act also meant that it wasimitially necessary to engage
with arguments of this type. The first part of thet was directed against gratuitous
transactions, so there was no need to derive Ya&erability from fraud. As will be
shown below, Scots law eventually developed ardisitcommon law challenge to
fraudulent transactions which existed alongsidel®#l Act. When this ground was
used to challenge gratuitous grants, and the graméess in good faith, Scots lawyers
deployed a line of reasoning which contains thengefrthe argument set out above.

(b) Creditors who received what they were due

The second qualification was that one who merebgixeed his due could not be
regarded as acting fraudulentfy. This meant that a creditor who had been paid, or
received a conveyance or real right which the dettas specifically obliged to
grant, was safe from challenge. Even if a passbligation to respect other people’s

personal rights is recognised, it is balanced bymtitlement to look to one’s own

2> On indirect enrichment see Whitty “Indirect Enmicént in Scots Law”.

426 Goudy’s discussed the subject under the headiattiitous Alienations at Common Law”,
“Fraudulent Preferences at Common Law”, “Act 162 18—Gratuitous Alienations” and “Act 1621,
¢ 18—Alienations in Defraud of Diligence”. McBry&ankruptcyappears to take a similar approach,
as the chapter dealing with challengeable trammastis entitled “Gratuitous Alienations and Unfair
Preferences”. The substance of McBryde’s treatrdeas not privilege the gratuitous alienation to the
same extent that Goudy’s, however.

%27D.42.8.6.6.
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interests first and to seek satisfaction from tleétdr. This principle would be a

significant controlling factor in the developmettioe law of fraudulent preferences.

(2) The common law prior to the 1621 Act

The description of a transfer of property againkicl diligence was being done as
being “in defraud of creditors” was not uniqgueRamsay v WardlawA statute of
1592 described purported transfers of moveabledeyors at an unrelaxed horn as
“maid in defraud of the creditouf®® Similarly, the old form of letters of
inhibition** narrated that the inhibited party “does therefotend, in defraud and
prejudice of the complainer (as he is informedkétl, annailzie, wadset, dispone,
resign, burden or otherwise dilapidate” all of lpsoperty, heritable as well as
moveable. Although, by Craig’s day, the inhibitissas no longer thought to affect
moveable$¥® the form of words used suggests that inhibitiors wegarded as Scots
law’s response to attempts to defraud creditorss Tinpression is supported by
Stair's comment that inhibitions were introduceddese debtors were “dilapidating
their estates” and that they “are much more an@adtextensive than the remedy by
reductionex fraude creditorumwhich is determined by that excellent statute of
Session, ratified in Parliamergnno 1621.*** For Balfour, alienations in breach of
inhibition “ar of nane avail, as doiefraudem creditorit **2

Craig’s position is even stronger. He uses the Rolaa rule as a comparative
counterpoint in his discussion of inhibitioffs.He suggests that inhibitions, which
are publicised and thus a matter of constructiiecaepare preferable to the Roman
law remedy because of the difficulty of proving trexipient's knowledge. Craig

428 Act 1592 ¢ 147RPS1592/4/88. As discussed in chapter 5, horning aveism of diligence which
gave rise to single escheat by which his moveaddeta were confiscated by the Crowter alia for
the benefit of the creditor who had used the haynirherefore grants by a debtor on whom horning
was used diminished the pool of assets availalileet@reditor.

2% Recorded by Stair at IV.xI.3. A short form wasrimtuced by the Titles to Land Consolidation
(Scotland) Act 1868 s 156, Sch QQ. These were ftegely the Abolition of Feudal Tenure
(Scotland) Act 2000 s 76(2) and Sch 13 para 1. Usdé46 of the Bankruptcy and Diligence
(Scotland) Act 2007, letters of inhibition are modler a competent method of inhibiting.

430 Craig 1.xii.31.

L1V x1.3.

3 practicks185 ¢ XXIV.

33 xii.31.
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took the idea that inhibition was a remedy agafretid by creditors sufficiently
seriously to consider whether a transfer in breafcimhibition by a solvent debtor
was nonetheless valid. Craig thought that there ‘wagch to commend” this view
but recalled that the court had decided to theraonin a case between the Dowager
Countess of Crawford and the Laird of Garthl&fid.

The widespread view that inhibition was Scots lawesponse to fraud on
creditors might be expected to discourage reliacéheius communeules in this
area. There were, however, some cases in the sikteentury in which transfers
were held null on the basis that they were “in aeadr of creditors” despite the
absence of any diligence.

The most striking iKennedie v Somervillt concerned a debtor who, prior to
summons, had alienated so many of his assets ¢haiak incapable of complying
with the decree when it was obtained. Balfour exgldhat the court held that the
transfer “aucht and sould be reducit, as done aaid efter the dait of the decrete, in
defraud and hurt of the creditour obtenar thaifdt.This indicates that a rule was
already established which rendered null any alienammade after decree which
rendered the debtor unable to comply witfitlt also illustrates the court's
willingness to employ a legal fiction (deeming tin@nsfer to have been made after
the decree rather than before it) to expand thetawhithis rule. The extended rule
also seems to have been appliednines v Olipharft’ but that case indicates some
reticence: Balfour's account emphasises the feat ttie alienation was made after
the date of summons.

Balfour stresses that there is no requirement dbse relationship between the
debtor and the recipient, although the disponeénmeswas the debtor’s “tendir
kinsman"**® He gives no indication of whether either bad faith gratuity was
requisite. However, some other sources suggestthiegt were being taken into
account. This first appears in the manuscript kaafr the Acts of the Lords of

3 This case has not been found.

435 (1504) BalfourPracticks184 ¢ XXI.

43 A number of subsequent cases attest to this Rleming v Drummelzea¢1525); Mouat v
Kynnaird (1531) (also summarised on the basis of the maiptsecords of the Acts and Decreets of
the Lords of Council and Session in A M Godfi@iyil Justice in Renaissance Scotlafad09) 350);
Waterstoun v Laird of Teilingl553) andSpens v Chalmegundated) (all listed in BalfouPracticks
185 ¢ XXIlI).

437(1530) BalfourPracticks184—5 ¢ XXII, GodfreyCivil Justice349-50.

43 See Godfrey's paraphrase.

94

www.manaraa.com



Council and Session. In 1512, John Inglis sold ¢atm his brother Gilbert. At the
time, he was liable in warrandice to Margaret Aleamd did not have other lands
which were sufficient to meet the obligation. Twerears latéf® she challenged
this, alleging that Gilbert knew of both the liatyiland the absence of other lands.
There was also a suggestion that the sale wasm Bbheause Gilbert had not paid
the agreed price. Gratuity was also alleged to edpgp plea for nullity inSpens v
Anstruder*®® Strikingly, the pursuer irSpenssought to cast an assignation as
“simulat” on the basis that it was made “to anejeoct person without any
reasonable caus [sic]”.

These cases seem to suggest that Scots law waseoway to developing a
common law rule along the lines which the 1621 #would eventually establish.
Key elements such as the insufficiency of assetsi@et obligations, the link with
simulation, and the relevance of gratuity and baithf were beginning to emerge.
Unfortunately, the laconic nature of the recorasrfithis period mean that there is no
indication of the sources which were relied on.

One contrast with later law is worthy of note, hoele The majority of these
decisions turn on the sufficiency of the debtorsseds to meet a particular decree
rather than on absolute insolvency (ie ability teemall debts§** The approach is
not surprising. In the absence of a collective Ivesacy procedure (which was not
introduced into Scots law until 177%¥ absolute insolvency would be very difficult
to establisi*® This did mean, however, that many transfers cabgtthe later law
would not have been captured by the rules in tleeskly cases. A debtor may well
have sufficient assets to pay any one of his aeslitvithout having enough to pay
all of them. This focus also makes it much mordidalift to see the rules as being
primarily directed at ensuring equal treatment refddors. Rather the policy behind
the rule is clearly to prevent frustration of pewtar creditors’ attempts to obtain

satisfaction.

3% Godfrey Civil Justice350. Godfrey gives no date for the case but theuswipt in which it is
recorded (NAS CS 6/2) covers the period 12 Noverib&@ to 5 July 1533).

440(1570) MaitlandPracticksltem 312.

4“1 gpengs an exception.

442 GoudyBankruptcyl-3.

43 See AnkunGeschiedeni892 and Grevesmiililaubigeranfechtund10 making the same point in
respect of Roman law.
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C. THE 1621 ACT

The matter was not left for the courts to develOpe of the areas of law reform
which the 1567 Commission was instructed to comsiges “ane artickle for thame
that puttis thair sonnis or freindis in thair lamdir makis assignatiounis of thair gudis
in defraude of the executioun of decreitt$* The desire for legislation in this area
reflects a preference for statute over other ssuoédaw in this period?” a general
concern with the state of the statute book durimg teign of James V® and
legislation on this topic elsewhere in EurdpeThe reference does, however, frame
the issue in distinctly Scottish terms, followinget sixteenth-century cases in
focussing on defraud of decrees.

Neither the 1567 Commission nor the 1581 Commisgimduced the general
statute envisaged. In 1582, however, the Lords naad&ct of Sederunt concerning
the execution of decrees. Its narrative disclolsasit was motivated by concern that
delays in execution opened the way for “simulattl dals assignationis of [the
debtors’] movable guidis, fraudfull and privateealationis of thair possessionis,
landis and heretageis”. The remedy, however, wasarahallenge to the grants but
expedited execution. The Act of Sederunt wasiedtby Parliament in 15842

Eventually the judges took the matter up with ahfer Act of Sederunt in 1620,
ratified by parliament the following year. It ispr@educed in the Appendix to this
thesis with added section markers. The Act falis five parts: [a] the ratification by

Parliament, [b] the preamble to the Act of Sederliclt the provision regarding

“44 RPSA1567/12/24. The Commission was renewed in 1581S1581/10/28.

445 Eg Craig 1.viii.12-17. On Skene’s view see JD Fbew and Opinion in Scotland During the
Seventeenth Centu(2007) 57-58 and 129-30.

4% Two commissions were instructed to collect andisethe statutes in the 1570s (15FP6
A1575/3/7) and 1578RPS1578/7/18)) and there were further attempts instheenteen centurRPS
1633/6/47). These produced no effect but the pesia a battery of particular statutes, the best
known are probably the Compensation Act 1592 ¢ RF351592/4/83; the Prescription Act 1617 ¢
12,RPS1617/5/26; and the Registration Act 1617 cRBS1617/5/20.

447 Gerhardt summarises provisions in municipal lawsGermany and ItalyDie systematische
Einordnung62-79. For Italian and French legislation of tleeigd, see AnkunGeschiedenidl17. For
discussion of English law, see Willerstio Pauliana

481584 ¢ 139RPS1584/5/21.
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transfer to conjunct or confident persons, [d] t®vision protecting partially

completed diligence and [e] a provision imposirfgcats law version ahfamia

(1) An Act of Sederunt *4°

To modern eyes, the first surprising thing is tiineat legislation was initially an Act
of Sederunt rather than a statute. The statutiyirggithe institution of the College of
Justice had expressly conferred on the judges @&iptmamake “sic actis, statutis and
ordinancis as thai sall think expedient for ordogriof processes and haisty
expeditioune of justicé®® but, on its face, this legislation seemed to comce
substantive rights rather than procedtife.

Discomfort about competence may explain why thedkoielt it necessary to
make explicit reference to the basis in Roman“f&ackenzie adopts this line of
thinking, arguing that, had the court been faceth i case in which a disposition
had been made in fraud of creditors, it would hbeen justified in adopting the
Roman law rule (and indeed expected to do so)edustt had decided the case “in
Hypothesirather] than inThesi”**®

Any deficiency of competence was, of course, qyickired by the parliamentary
ratification but the origins of the Act might gorse way to explaining the judges’
later willingness to adopt a very flexible interatgon. If the Act had been simply
concerned with proof, it would have been easiepresent as within the court’s

procedural jurisdiction but this argument did netar to Mackenzie. This is not

4 The statutory text is the most reliable recordhef Act of Sederunt because the Book of Sederunt
for the period 1608 to November 1626 was lost ifdl&ee | Campbell (edhe Acts of Sederunt of
the Lords of Council and Session from the Insttutof the College of Justice in May 1532, to
January 15531811) 64. However, Campbell’'s collection does oepice an abstract of the Act of
Sederunt as preserved in Fountainhall's manusdrigtee Harleian collection (now held at the Biitis
Library) and in Pitmedden’s Abridgment of the BoaksSederunt (Adv MS 25.2.2). The abstract
gives the date as the I3ather than 12 July (as does Hopklajor Practicksll.13.18) includes no
preamble or summary of parts [c3] or [e]. The sumyra part [d] mentions payment but not the
grant of any other right.

91540 ¢ 93RPS1540/12/64.

5! There are other examples of essentially subseamtits of Sederunt which were later ratified by
parliament: eg 1579 ¢ 7RPS1579/10/28; 1584 ¢ 13RPS1584/5/21. See also the apparently
substantive Act of Sederunt “Anent executors cogditof 28 February 1662, but cf Campbell’'s view
that the statute merely articulated a principlee@imon law: Campbelcts of Sederuntii. For a
discussion of changing attitudes to the proper sadpActs of Sederunt sdégid xv—xvii.

452 None of the Scottish materials (and indeed nonehef European materials consulted) make
reference to Canon law texts on this point. It seékely that the phrase “lawis, civill and cannbre
simply a catch all term for thes commune

53 Mackenzie Observations on the 1621 ABt6. See Erskine making a similar argument and
identifying other instances at 1.i.40.
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surprising because the terms seem to make expregsipn regarding the validity
of juridical acts. Similarly, if Mackenzie had takéhe view that the Roman law rule
had already been received into Scots law, he nfighe been expected to make
reference to this as well as to the Roman law pieae He did not do so.

It may, however, be that nineteenth-century peroeptabout the proper sphere
of Acts of Sederunt contributed to Bell and M’Laerview that the Act was
essentially concerned with proof. In fact, the Aas substantive provisions and they
give an insight into the way Scots lawyers thowabut the issue in the first part of

the seventeenth century.

(2) Narrow scope

The Act focuses on two relatively narrow casesramdfer to a conjuntt or
confident person for which there was no “trew, jasid necessarie” cause; and
voluntary payment or transfer in prejudice of praiigence. In contrast to the
approach in theCorpus lurisand in the English statufes there is no general
provision striking down deeds made with the intemtf defrauding creditofS®

This narrow scope was to prove a major defect. dagnumber of the cases
which came before the courts did not fit into eitteé the two categories. As
discussed below, this led to pressure for flexibterpretatiofi®’ and to recognition

of common law rules alongside the statutory prowisi

44 e related.

45534 & 35 Henry VIl ¢ 4; 13 Eliz ¢ 5 s 2. Bell suggs that it the latter provision was clarified by
later legislation (1 James | ¢ 15, s 5), which jted that grants by the commissioners of bankruptcy
would prevail over voluntary deeds given withoutmous consideration. It should be borne in mind,
however, that the latter statute (in contrast whin Stature of Elizabeth) only applies to deedsmy
who has committed an act of bankruptcy (similarthe requirements for notour bankruptcy) as
defined in s 2 of the statute.

5% This approach was also that adopted in France 16G9 Edict of Henry IV and in th€ode
marchandpromulgated by Louis XIV in 1673 (for which seer@ardtDie systematische Einordnung
83).

45"Which was at odds with the general approach tots with penal elements (as this act did in part

(e
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(3) Fraud or gratuity?

There is a tension within the provision on transéeconjunct or confident persons.
The latter paff® provides that fraudulent intent is presumed wiiteiseproved either
() that the transfer was made without a just prealy paid or (ii) that the receiver
sold the assets on and the debtor got the berfdfiegrice obtained. This suggests
that the drafters still regarded fraudulent int@siessential for liability. This is rather
surprising because the condition for nullity exgezs at the beginning of the
provision is not fraud but the absence of a “trgygt and necessarie” cause. One
might reasonably ask why it was necessary to astafshud in these circumstances.

The tensions within the Act might be explainedha tollowing way. The Civilian
background of Scots lawyers from the period madalrntost inevitable that they
would conceive of actions by debtors which defedteslr creditors in terms of
fraud. They would have been aware of thmesumptiones fraudisvhich were
recognised in theus communeOne of these arose when a gift was made to & clos
relation®*® It is clear from the preamble to the Act of Sedérthat the drafters
considered fraud by the debtor as the relevanthatcThis is also reflected in part
[e], which is an attempt to reflect Roman lmfamia*®°

As Craig makes clear, they were also aware of tlalenges regarding proof of
intention to defraud. One possible response woaldbhintroduce a presumption of
fraudulent intent triggered by proof of certainextijvely discernible facts. The other
would be to craft a rule which turns on such ci@éout courtrather than using them
to establish fraud. These objective conditions @ouhonetheless, refer to
circumstances where fraud is likely to be present.

At a conceptual level, there is a substantial diiiee between the two
approaches: one operates at the level of prookasdres that the relevant boxes are
ticked; the other operates at the substantive ,|@egitrolling which boxes require to
be ticked. In practical terms, however, they femhnsimilar. In both cases, the grant

can be challenged by establishing certain objedaets (since it will typically be

458 Marked [c3] in the appendix.

**9Willems Actio Paulianal78-181.

%% In Roman law, condemnation under a numbencifoneswhere the relevant conduct reflected
badly on the character of the person liable reduiteinfamia Infamous persons were subject to
various legal disabilities and regarded as disglasee WW BucklandA Textbook of Roman Law
from Augustus to Justiniai3® edn by P Stein, 1963) 91-2.

99

www.manaraa.com



very difficult for the debtor to rebut any presuimptonce it has been raised). Given
this, and the fact that both techniques can berdegaas responses to the problem of
proof, it is not surprising that the distinctiomnist always strictly maintainetf*

If the starting point for development is a rule dxhon fraud, a system might
initially deal with problems of proof by means afepumptive fraud and develop
from there to objective conditions for challengdigbf*®® It may be that the tensions
in the 1621 Act reflect a lack of clarity about wteScots law was in this process.
The ambiguity persisted for some time. Bankton diess the effect of part [c] as
“Statutory Presumptive fraud®? despite having earlier observed that this pathef
act “concerns Gratuitous rights granted by a bastkrm prejudice of prior

creditors”#%*

(4) Prejudice to creditors

Part [c] makes no reference to the condition of gnenter at the time of the act
which was impugned. Instead it merely requires thatawful debt had been
contracted prior to the act which was impugned tad the act was prejudicial to
creditors’ interests. This marks a departure frdme tarlier Scottish approach
because it focuses on prejudice to creditors iregdrather than to a particular
decree.
The formulation left two questions open for latérgation to settle. Did the

creditor bringing the challenge require to havenb&ereditor at the time of the grant
or did it suffice that there were other creditofg® did it suffice that the debtor was

81 See eg Gerharddie sytematische Einordnurié suggesting that the presumption of fraud in the
period running up to bankruptcy laid the foundatfon the objectivisation of the requirements for
challengeability in the Italian city states. SesoaN Hoffmann Die Actio Pauliana im deutschen
Recht: Glaubigeranfechtung nach dem Anfechtungsgaesed der Insolvenzordnuhdgn Forner
Delayguala proteccion del crédito en Eurofb3 at 155 and 161. For a Scottish example see JS
More Lectures on the Law of Scotla(iB64) Vol II, 339—40.

%2 This pattern of development is evident in a numifesystems, although the fraud based rule often
remains as a fall back: Gerhafdie systematische Einordnurgp, 77-8, 82-8, 108 and De Weijs
“Towards an Objective Rule on Transaction Avoidaimcénsolvencies”. There was also resistance to
this approach, however. In Germany, tiemeines Rechejected the objective rules found in the
municipal laws of many of the Hanseatic cities avdur of the traditional Roman law approach:
GerhardiDie systematische Einordnuigg.

%3 x.85.

) x.73.
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bankrupt at the time of challenge or did the cadiéquire to show something about

his condition at the time of grant?

(5) Conflation of simulation and fraudulent grants

Fourthly, parts [b] and [c3] followSpens v Anstrud&’ as well as the English
statutes in conflating simulation and fraud on toed. The former provision
describes the acts of debtors as “simulate anddfiudly the latter gives a clear
example of simulation: where the disponee sellsagsets and applies the proceeds
for the benefit of the debtor. The transfer is effely a sham to protect the proceeds
of the sale from the creditors. In this way, thatie rejects the distinction, first
observed by Bartolus but generally accepted theneabetween simulated acts
(which were nullipso iure and acts in fraud of creditors (which were valiokil
challenged by creditoré§®

Part [c3] also casts some light on the nature efdfeditors’ right against the
disponee. The disponee is liable to pay over tbegeds to the creditors, subject to a
deduction for any part of the price already paictreditors. If part [c] was simply
concerned with the validity of the act such a psmn would be difficult to
explain®®’ The fact that the transfer was challengeable whenasset was in the
disponee’s hands would not, in and of itself, explahy the price should be paid to
the creditors. If, however, the basis of the cmgée is the fraudulent grantee’s
liability to make reparation for his role in dimshiing the pool of assets available to
the creditors, then it makes sense that (as widrapiesentation) either natural or
pecuniary reparation would be possible.

Such an analysis would also explain why there wadsduction for funds paid out
to creditors. To the extent that the funds had lpeed to lawful creditors, no wrong
was done and therefore the right to reparationccounly cover the residue. While a
right to reparation in delict is frequently subjegot such modification, it is more
difficult to marry such thinking with the “on-offanalysis which would apply if the
question was simply whether the act was valid or #m analysis in terms of

465 (1570) MaitlandPracticksltem 312.
4% Ankum Geschiedeni899-400 and Willems 158-9.
57 Unless resort was had to an argument based dndracreal subrogation.
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personal rights against the grantee would alsca@gxphy it was possible to limit the

donee’s liability to his enrichmefi®

(6) Protection for good faith purchasers

Finally, the rules on protection for good faith gluasers are evidence of the relative
immaturity of thinking about voidness and voidaiin this period. It was clear that
good faith purchasers were to be protected. In mmodaw this result can be
explained very simply. The transfer is valid unkie creditors choose to attack it,
meaning that the acquirer has the power to makeesoeelse the owner up to that
point.

The protection for such buyers in part [c2] miglet #hought closer to that in
sections 24 and 25 of the Sale of Goods Act 19%h tto a voidability rule,
particularly since part [cl], provides that theekant deeds are null by exception.
However, at least in relation to heritable gramisllity by exception was quickly
replaced by nullity by actioff® Further, as has been noted, other aspects ofdhe A
suggest the creditor’s right is a personal &dben Scottish writers sought to present
the protection of good faith purchasers in a cong@gramework, they characterised
the challenge as being based on a personal righerraghan a question of the
fundamental nullity of the impugned transactionaifimeant that the protection of
good faith third parties followed as a natural @angence.

When Mackenzie discussed [c2], his first resort wathe characterisation of the
actio Pauliana by “the Doctors”. He noted that the Gloss and amertother
interpreters considered tlaetio Paulianato be a personal rather than a real action
because the receiver’s liability depended on higdaot rather than the mere fact of
possession, and observed that “Our Law agreesignwith the Civil Law"?"°
Mackenzie’s position, however, was not altogetlmrsestent.

In an earlier passage, Mackenzie cast doubt onsthedard justification for

allowing challenges under the 1621 Act or #rtio Paulianato be brought by

*%D.42.8.6.11.

%9 MackenzieObservations on the 1621 A2#; Stair 1.ix.15; ForbetnstitutesVol |, 223; Bankton
1.x.108 and BelCommill, 181-2.

470 MackenzieObservations on the 1621 A®4-5. The European position was not quite as detas
Mackenzie suggests. On the debates on the chasatiem of theactio Pauliana see Ankum
Geschiedenig02-5.
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creditors with “incomplete” rights: those whosehtigs either not yet due or subject
to an as yet unfulfilled conditioH! The common view, he suggested, was that such
creditors needed to be protected from the riskhef ttansferee’s insolvency. This
analysis flows naturally from the personal rightalgsis. Mackenzie, however,
objected that “Reductions arie remi’ and so are not affected by supervening
insolvency. He conceded that a transfer to a gadd purchaser would defeat the
reduction but pointed out that it was open to ¢ordito protect themselves against
that risk with an inhibition.

The other interesting thing about this passagéasabsence of any reference to
the so-calledantum et taleule*’? The precise scope of this rule has always been
rather uncertain but, at its narrowest, it suggesitat attaching creditors took their
debtor’s property subject to any rights of recovaging from fraud by the debtor in
its acquisition. Given that the transfer was thdughbe a species of frauntum et
tale might have provided an explanation for the reswtisch Mackenzie suggests:
the right to challenge survives the transferee’solwvency but not subsequent
transfer. Conversely, ifantum et talewas accepted here, the necessity on which
proponents of the standard justification reliedrimrognising 1621 Act challenges by
holders of incomplete rights would not obtain. Hiisence of reference tantum et
taleis evidence of its lack of purchase as a genenatipte in this period.

Whatever its cause, the absencéaotum et taldeft Mackenzie with an analysis
which implies that the right to avoid is a realhtigout that there is overriding
protection for the good faith purchaser of the typend in the Sale of Goods Act
1979. As such it is inconsistent with the persaigdlt analysis which he gives in his
treatment of part [c2]. It seems, however, that peesonal right analysis enjoyed
more support. It is certainly the one which iseeféd in discussion by other Scottish
writers.

Stair explains the protection by observing thattkt is novitium realeaffecting
the subject, but only the committer of the fraudl dimese who are partakers of the

fraud”*"® Furthermore, Stair presents the Act within hitetitn the obligation to

" MackenzieObservations on the 1621 ALt.
“720n which see chapter 8.
473|ix.15. A similar approach is taken by Banktor.85.
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make reparation for wrongs doff&.This aspect of Stair's structure is followed by
Forbe$” and Banktori’®

Erskine treats the statute in the context of astioh reductiorf/” Bell in the
context of bankruptc§’® These classifications, however, are contextudlerathan
analytical and do not imply that the reparationlygsia is incorrect. This analysis is
reflected in Hope’s description of part [c] as rendg acts in defraud of creditors as
“null at the instance of true and just creditots”If the nullity operatedpso iure
there would be no question of it operating at amy®imstance. The phrase implies
an innocent party’s option of the type describedSksir in his general discussion of
the remedies for frautf°

The reparation analysis is also supported by tbetfat a grantee could defeat a
challenge by offering to pay the debt owed by theditor. By doing so, he makes
reparation for any wrong done, thus removing theitor’'s interest in challenging
the grant®’

As with misrepresentation, this analysis implieatthvoidance of the gratuitous
transfer is simply a direct way of placing the d¢t@d in the position in which they

would have been were it not for the debtor’s wrahgbnduct.

47 1ix.15. There appears to be a slight confusiorthe wording of the opening sentence of this
section which seems to suggest that the debtoawadim of the fraud but the general point is clea
47 |nstitutesvol I, 222.

471 x.73.

“171V.i.28.

478 Commll, 171; Prin §2324. Hume also treated the 1621 Act as partsofliscussion of bankruptcy,
which was treated after succession and beforerectidumelLectures on Scots Law, 1792485;
SkeneNotesfol 409r. In the latter, he explained his placemen the basis that bankruptcy, like
succession was “one of the modes of transferringgmty.”

47 HopeMajor Practicksll.13.18. It is also used in the abstract of the dicSederunt preserved by
Fountainhall and Pittmedden. The phrase was piakedby Bell in the Commentaries on the
Municipal & Mercantile Law of Scotland: Consideradrelation to the subject of Bankrupt¢y¥804)
Vol |, 65. This work would, in later editions, bene theCommentaries on the Law of Scotlahdthe
later editions, the phrase used is “null, when lehgled” (2 edn, 1810 Vol I, 159;7edn Vol II,
172) but the sense is the same.

4801ix.14.

81 Steuart Dirleton’s Doubts 331 and W ForbesGreat Body of the Laws of Scotland
(http://www.forbes.gla.ac.uk/) Vol |, 987.
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D. APPLICATION OF THE 1621 ACT AND DEVELOPMENT OF T HE
COMMON LAW

As observed above, the scope of the two basesatitolge in the 1621 Act was, on

its face, very narrow. This is illustrated by Bamks summary:

it consists of two principal parts: the first conte Gratuitous rights granted
by a bankrupt in prejudice of prior creditors whadhdone no diligence; the
second, Rights granted by a bankrupt to one cneditgrejudice of another’s
lawful diligence??

Many of the transactions by fraudulent debtors wegtieer not purely gratuitous
or not made with conjunct or confident persons, @iedcreditors prejudiced had
often not commenced their diligence. These pressia the court to adopt a
flexible approach to the conditions in the Act. &¥h this was felt to be
impossible, the common law of fraud was allowedesurface and fill the gap.
The end point of this process was an independeminemn law challenge to

transactions in fraud of creditors, which sat akdg the 1621 Act.

(1) Gratuitous grants

(a) The debtor’s condition at the time of the grant
The most immediate challenge in applying the 1621 Was establishing which
transferors were caught by part [c]. As noted abavenade no mention of the
condition of the granter beyond the fact that he walebtor. However, the rubric of
the Act indicated that it was concerned with desgd&yvoures and banckruptis”.
There was considerable uncertainty as to whethesethvords should be read as
limiting part [c]'s sphere of application. Eventimose cases where it was presumed
to do so, there was some uncertainty as to whodcbelconsidered a bankrupt or
dyvour. A number of early cases on the Act seeiio¢as not on the sufficiency of

the debtor’s assets to meet his debts, but on &gewch as flight or its contemplation

482 x.73.
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or charges to pay which would later be considerexhditions of notour
bankruptcy?®®

At the same time many argued that, provided thdotdelas unable to pay his
creditors at the time of challenge, his solvencthattime of the grant was irrelevant.
This view rested on the fact that part [c] was fedi to gratuitous transfers to
conjunct or confident persons. The argument was dbaees bore the loss more
equitably than creditors and that those close ¢adtbtor were in a better position to
locate assets which were not well-known and toitigethce against therff?

The requirement that the debtor be absolutely vesdl at the time of the grant
first established itself as a deferf€2If the donee could demonstrate that the debtor
had sufficient assets to pay his debts after matiagift then (absent any fraudulent
scheme) he could establish that the creditors bateen prejudiced. The debtor had
assets sufficient to meet his obligations. Whatligewith the rest of his assets was
none of their busine$§®

The focus was on absence of prejudice rather tlwverscy per se as is
evidenced by the suggestion that certain assetshwinuld be difficult for creditors
to find out about or get access to could not biededn for establishing solvenéy.
This objection lost some of its potency once a frprocess of sequestration was
introduced in 1772 because individual creditordamger needed to find the assets.

Over time, absolute insolvency began to mature anpositive requirement. Steps

in this direction are evident in cases where theas a significant lapse of time

“83 Flight: Finlaw v Park(1621) Mor 895Richardson v Elton€1621) Mor 1047Scougal v Binnie
(1627) Mor 879. Charge to pa@raw v Person€1623) Mor 1047.

84 Kilgour v Thomsor(1628) Mor 910iady Greenhead v Lord Louri@665) Mor 931 (in the end
the creditor failed for lack of prejudice in thiase because the transferee was content to allow the
access to the lands on the basis of his diligegeéat the transferorPewars’ Creditors Competing
(1710) Mor 923; Mackenzi®bservations on the 1621 A&t5.

“85 Pringle v Ker(1624) Mor 931;Lady Borthwick v Goldiland$1629) Mor 914:Garthland v Ker
(1632) Mor 915;Clerk v Stewar{(1675) Mor 917;Creditors of Mouswell v Children of Mouswell
(1679) Mor 934M’Kell v Jamieson & Wilsor{1680) Mor 920Guthrie v Gordon(1711) Mor 1020;
M’Kenzie v Fletcher(1712) Mor 924;Executor Creditors of Meldrum v Kinnigd717) Mor 928
Creditors of Hay, Competin(l.742) Mor 929; Stair I.ix.15.

8¢ Formally, Mackenzie appears to support this pmsibut his exceptions seem to swallow his rule
and place him effectively among those who did remuire insolvency at the time of the grant:
Observations on the 1621 A3t5

87 As in Kerse’s report ofsarthland v Ker(1632) Mor 915 (suggesting that lands were the only
assets suitable for establishing solvency). See @lsllander v M’Kell (1680) Mor 932;Lord
Queensberry and Creditors of Mouswell v Children Mduswell (1682) Mor 936;Children of
Mousewell v Duke of Queensbe(iy688) Mor 932Deas v Fullerton(1710) Mor 921.
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between the disputed grant and the challenge. Tralgeg on the transfer were
discharged of any burden in establishing the granselvency*®®

Bankton’s analysis reflects a further sffft suggesting that granter required to be
a “bankrupt” in the sense of having insufficiensets to which “creditors might have
had free acces$®® He went on to argue that, while solvency was gaher
presumed, the opposite was the case under theTAats, while in theory those
challenging the deed required to establish insaygenhe presumption operated
immediately to throw the burden of proof onto thargee.

As discussed below, by the time Bell came to addiies issue, grants to persons
who were neither conjunct nor confident were bdimgught on the basis of the
common law rather than the 1621 Act. Bell suggethadit was the fact that a grant
was made to a conjunct or confident person (ansupnably the subsequent failure)
that raised the presumption of insolveitywith Goudy, he further suggested that,
while each case required to be considered on itgsnthe presumption should apply
as readily to common law challenges to grants tgurt persons as to challenges
under the 1621 A¢t? The point does not appear to have been raiseditem case
law 93
The shift from Bankton’s analysis to Goudy’s isrsfigant because the former

depends on the 1621 Act (and would not therefomwiwi its repeaff® while

“88 Spence v Creditors of Diqd692) Mor 1014Brown v Creditors of Kennéil696) Mor 1055. See
also the common law casgtreet v Masor(1672) Mor 4911, where a full proof of the debsor’
solvency at the time of the grant was ordered.

89 Forbes position is not entirely clear. In histitutes he suggests that the terms debtors in part [c1]
means “Bankrupts, or Dyvours, or Persons actuakplvent, whose Estates are, by the Alienation,
rendered insufficient to satisfy their Debts.” (MpR23) That might suggest a positive burden an th
challenge to establish absolute insolvency. Howewben he discusses the matter in @reat Body

he seems to tend in the other direction. Havingsicamed, at some length, the debate about whether
the debtor’s solvency at the time of grant wasvaté at all, he concludes that the defender is ‘$bfe
he should either prove that the Disponer had acgerfit Estatealiundeto pay the Reducer, or should
offer to pay the Reducer upon an Assignation tdtabt.” (Great Bodyol I, 987.)

9 Bankton 1.x.73, he relies drourie v Dundeg1663) Mor 911 (Bankton gives the caselasrie

but the dates tally exactly) arMd’Kenzie v Fletche(1712) Mor 924. In both cases, solvency was
proposed as a defence and the even acceptancatdmatlis was vigorously contested. Forbes report
of the latter case does disclose reference to cottatugs on th&orpus luriswho suggested that the
requirement otonsilium fraudigeferred to knowledge of insolvency.

*“1Bell Comml, 174.

492 Bell Commll, 184 and GoudBankruptcy32.

9% McBryde does not discuss any presumption in hésugision of the requirement for insolvency in
common law challenge8ankruptcypara 12-32-3.

9 Incidentally, Bankton’s view that gratuitous gmamb strangers were challengeable on the basis of
an extended reading of the statute rather thanoomron law (1.x.75) meant that he would have
applied it to cases which both Bell and Goudy wdhdde regarded as excluded.
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Goudy’s does not. The matter is perhaps not oftgnerctical importance because of
section 34 of the Bankruptcy (Scotland) Act 1988iciently addresses most cases
of fraudulent transfer by an insolvent debtor. Ggosigosition might be justified
with an argument parallel to that used by earlieiters to justify the requirement
that a conjunct donee prove that his grant was omsewithout reliance on the
narrative of the deed. The conjunct person wasghibto be in a better position to
find evidence of the consideration for the gramtntlanother grantee because of his
close connection with the granter. Similarly, hegintibe thought to have more
chance of establishing the solvency of the gramatethe time. Whether either

argument would stand up to empirical examinatigoeidhaps open to question.

(b) Posterior creditors

The court took a narrow view of the other major sjiom raised by the wording of
part [c], restricting the right to challenge to diters whose rights were constituted
prior to fraudulent act?® However, where it felt that an arrangement wasdutent

in respect of posterior creditors (typically beauwd simulation or latency) it was
willing to entertain a challenge on the basis afuff at common la#?® This
approach persists, without much further analysis, inodern treatmentg’

The Scottish approach reflects the continued cbafleof simulation and fraud,
contrary to the Bartolist traditicfi® and a conflation between simulation and
latency?®® This is problematic on two levels. First, simutatiand latency are mirror
images of each other: in the former, the partieseffiectively holding themselves out
to have done something which they did not do; ie thtter, they have done
something but are pretending to have done nothtagthermore, neither analysis

should lead to voidability for fraud on creditorsthe sense relevant to this chapter.

49 pollock’s Creditors v Pollock and Sq#669) Mor 1002Street and Jackson v Mas(1673) Mor
4911 (cfStreet v Massofil669) Mor 1003)Reid v Reid1673) Mor 4923, summarised and endorsed
in Stair l.ix.15;Watson v Malloch(1681) Mor 883. See also Forb@seat BodyVol I, 982-3, with
references to further cases.

4% pollock’s Creditors v Pollock and S¢h669) Mor 1002Kolston v Wei(1682) Mor 902 Bankton
1.x.89 and Erskine 1V.i.44.

497 Eg GoudyBankruptcy33, relying onWink v Speir§1867) 6 M 77, and McBrydBankruptcypara
12-49, adopting Goudy’s analysis.

498 Ankum Geschiedeni899-400 and Willems 158-9.

499 Sometimes collusion was thrown in as well. Ther@é necessary conflict here since collusion
refers to the process by which a scheme is exeeutdd simulation or latency refer to what is done.
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For simulated transactions, Bartolus’ analysisasspasive. In holding a transfer
to be simulated, the law concludes that the padiésot intend ownership to pass.
They just wanted to take advantage of the insolyetmnsequences of transfer
without accepting any of its other incidents. Thting the case, the requisite
intention is missing so the grant is void rathaanttvoidable. Thus, where a debtor
has made a simulated transfer, the asset remaims patrimony and subject to the
diligence of his creditors.

Alternatively, the simulated transaction may beamdfer to rather than from the
debtor which creates apparent wealth on the basihich credit is given by a third
party. In that case, there is still no intentionttansfer. The simulation is not
fraudulent in the sense of being designed to defeaditors’ rights. Rather, it is
fraudulent because it is a misrepresentation bpanThat misrepresentation may
have induced a creditor to transact with the debtao, the transaction is voidable
on the basis of misrepresentatfShlf the counterparty to the simulated transaction
understood that its purpose was to mislead potesrgditors, then he may be liable
in delict for the creditor's losses as an accessorthe fraud. This might lead to
diligence being done against the asset which wassthbject of the simulated
transaction (but which is still in his patrimonyist as it might lead to diligence
against any of his other assets.

Similarly, a latent transaction will prejudice citeds where the debtor has
transferred assets while appearing to retain tfdra.publicity principle means that,
in many circumstances, a latent transfer is sinmpdyfective meaning that the assets
remain liable to creditor’s diligence. Even whee thansfer is effective, the latency
only matters where the creditors cannot challerge @ct on the basis that it is
gratuitous or an unfair preference. Typically, tisidecause the creditor making the
challenge was not a creditor at the time of thesier. Once again, the real issue in
that situation is that the latency was an atteropteiceive. That being the case, the
transaction under which the posterior creditor geneglit will be voidable and the
counterparty to the latent transfer might be liailedelict as an accessory to the
fraud, but it is difficult to see why either of #e things should render the latent

transfer voidable.

%0 And, if thetantum et talerule remains good law, sellers induced to givedicrey the apparent
wealth might be able to recover what they sold fthminsolvent estate.
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In each of these cases, the nature of the fraddfesent from the classic case of
gratuitous alienation. The object of the simulatdatent transaction is to deceive
potential creditors rather than to frustrate theghts. The transactions make them
think that they will be able to have recourse agfaassets rather than take away
assets against which they would have had recotifssrefore, Scots law would do
better to consider such cases as instances of presentation rather the fraud on
creditors.

(c) Sale at undervalue

Seventeenth-century case law also establishedatisgtle at undervalue could be
challenged on the basis of the 1621 Act, although transfer was not entirely
gratuitous’® Mackenzie justified this position by arguing ththere was no true
cause for the transfer, making reference to thévatant rule in théus communé®?
Without such a rule, the protection offered by gaftwould have been very easily
evaded. Indeed, the rule is best thought of as rdRa@oidance measure. Both
Mackenzie and Stair stress that the price neethedhie highest that could have been
obtained, and the former suggested that the clgglemust show either that the low
price was intended as a device to cheat creditothat it was “extraordinary [sic]

low in itself’.>%3

(d) Gratuitous grants to strangers

By the time Mackenzie was writing his commentarytioa 1621 Act’* it was clear
that gratuitous deeds could be attacked on the lohgiart [c] even where the grantee
was a strangef® Faced with the requirement in the text of the thet the grant be to
a “conjunct or confident person”, counsel soughtbtister their arguments with

reference to other factors indicating fraudulenémy, such as the fact that the grant

%1 Glencairn v Brisban€1677) Mor 1011 and 911.

92 MackenzieObservations on the 1621 A21-2.

%3 |bid 22; Stair 1.ix.15. See alddurray v Drummond1677) Mor 1048.

% puplished in 1675.

%% A distinction continued to be drawn between cogjuand confident persons and others: the latter,
but not the former, were entitled to rely on therative in a deed to establish that the grant was
onerous: Forbe&reat BodyVol |, 984. See alstdlume v Smith(1673) Mor 889; Bankton 1.x.76;
Erskine 1V.i.35.
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was of all of the debtor’'s goods and g&&iMackenzie and Stair saw this move as a
change in the interpretation of the statute basedudicial practice®’ although
Mackenzie, in particular, appears to have foundpistion troubling’®® In his later
writings, he rationalised the extension to strasges anactio utilis, justified by
parity of reason with the rule explicitly set ontthe Act>®

This line of reasoning held sway for a long tiMi&However, other circumstances
were making it more and more vulnerable. First,degeloping case law regarding
challenges by posterior creditors and challengésatsactions with existing creditors
meant that, by the end of the eighteenth centtinyas well established that actions
by insolvent debtors in fraud of their creditorsrevehallengeable at common law.
This meant that challenges to gratuitous grantssttangers had an alternative
justification which did not require the words oketlstatute to be stretched. Further,
attitudes to statutory interpretation were beconhsg flexible.

The shift emerged dramatically in the first editmfiBell's Commentariesn 1804.
After his treatment of part [c] of the 1621 Act,|Bdevotes a separate section to
“Fraudulent Embezzlement of Funds, as reducib@cmmon Law>'! Here he deals
with gratuitous grants to strangers. He beginsumgesting that “it was held by some
of our lawyers, that, if the grantee was not a aoaj or confident person, under the
statute, the deed was not liable to challenge atigpus.®*® He supports this by

quoting the passage from Mackenzi®@dservations on the 1621 Awthere the

%% Henderson v Andersof1669) Mor 888. Such an action is deemed fraudite®.42.8.17.1. This
was a presumption of fraud in thes communewillems Actio Paulianal79-80.

%" MackenzieObservations on the 1621 A8; Stair 1.ix.15: “This excellent statute hattebeleared

by many limitations and extensions, in multitudésl@cisions occurring since .Thirdly the statutory
part declares all alienations to any conjunct arfident person without a just price, being in pdije

of anterior creditors, to be annulled, which hallvagys been extended, not only to dispositions of
bankrupts made to confident persons, but to ansopet

% He concludes his discussion of the point by obiegrehat “This shews how mysteriously our
Statutes are conceived.”

%9 MackenzieTreatise of Actionin WorksVol II, 492 at 495. This treatise was published tfo first
time in the second volume of the collected work&722. Se&VorksVol I, x.

*10 Forbes does not really discuss the point, butplagement of his comment suggests that he
followed Mackenzie's approachinstitutes Vol |, 223, Great Body Vol I, 988. Mackenzie's
justification is repeated by Bankton, without refece toactio utilisas a characteristic: 1.x.75 and by
Erskine Principles (3 edn, 1769) IV.i.13]nstitute IV.i.35. In his 1792-3 lectures, Hume simply
comments that “This part of the Stat: was laid @sid far back as the time of Mackenzie” and cites
Mackenzie'sObservations on the 1621 Aatd Stair: Humé.ectures on Scots Law, 1792-1%59. By
1796-7, even this explanation had been removed Humde simply comments that the statute
“likewise extends” to grants to conjunct and coafitlpersons: Skeri¢otesfol 411r.

*11 Bell Commentarie$1™ edn, 1804) Vol I, 98

*12Bell Commentarie$1™ edn, 1804) Vol I, 99.
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narrow terms of the Act and the broader practieediscussed. He does not address
the other authorities considered above which makeeiy clear that the broader
practice was seen as being based on an extenddidges the statute. Instead, he
moves on to attack Erskine’s suggestion that, gnaat to a stranger, an assertion in
the narrative that the deed is onerous can onlebatted by writ or oatP:* Part of
Bell’'s argument is the simple point that, if thigsvtruly the case, fraud would be
very easy indeed. A few extra words in the deedlsvsecure it from challenge?
This is true, and Erskine’s statement of the disiom between grants to conjunct
persons and to strangers probably went too far.t\ihaore interesting, however, is
Bell's other argument.

Erskine had relied ofirotter v Huma® to support his position. Mrotter, a grant
to a stranger had been challenged on the basiedfG21 Act, but the challenge was
unsuccessful because the narrative of the graaloded that it was in consideration
of “money paid and undertaken, conform to an inegrit Bell rightly points out that
the court merely held that the narrative threw ltneden of proof onto the pursuer
rather than necessarily limiting his options fosdtiarging it*® He also argues,
however, that the reason for the citation of tleusé inTrotter and cases like it was
that the ambit of the Act was not clear and thaspers were invoking it in cases
where it was not appropriate “with the view of thing the burden of proving the
onerous cause on the holdet”The assumption behind this argument is that the
challenges could have been brought on the bagiseafinderlying common law and
that part [c] of the 1621 Act was concerned witbgfrrather than the substantive
law.>'® The argument also provided some sort of explandio the multitude of
cases in which the 1621 Act had been invoked atihotne grantee was not a
conjunct or confident person. There can be litdald, however, that Bell’s approach

was a departure from the previous analysis.

>3 Erskine 1V.1.35.

°14 Bell Commentarie$1® edn, 1804) Vol I, 100

>15(1680) Mor 12561.

*16 Bell Commentarie$1® edn, 1804) Vol I, 101.

> |bid.

*18 A contention Bell would later make explicitiommll, 171.

112

www.manaraa.com



Novel as it was, Bell's approach found supporthi@ hineteenth-century case law.
Mackenzie’s analysis was rejected by the Lord Gadjirin Wilson v Drummong*® a
decision which was upheld by the Inner House antisBspproach received explicit
support in the Inner House @bers v Paton’s Trusteg?’

Bell's treatment provided the bedrock for commow lehallenges to gratuitous
alienations in the modern etd. The finishing touch may, however, be said to have
been applied by Goudy. The order of Bell's treatmieetrayed something of the
history which his account concealed. Even in therladitions of th&Commentaries
the 1621 Act was discussed first and received nmgle extensive discussion than
the common law’? Yet, if the common law provides the general ritlshould have
been treated first with consideration of the atierss made to the general rules by a
special statute discussed thereafter. Goudy revetse order?® and his approach
persists into the modern law, which, as noted atsthrt of the chapter, proceeds on
the assumption that a common law ground of chaflengsts alongside the statutory

ground.

(2) Transactions with existing creditors

In their treatment of transactions in defraud @&ditors, both Bell and Goudy draw a
fundamental distinction between transactions uadtert with existing creditors and
those undertaken with othe¥s. This distinction and Goudy’s terminology (which
contrasts “gratuitous alienations” and “fraudulepteferences”), mirrors the
traditional approach in English 1&® marks the structure of the modern statutory

provisions in this are¥®

°19(1853) 16 D 275.

520(1897) 24 R 719 at 734 per Lord M’Laren.

%21 McBryde challenges aspects of Bell's treatment motes criticism of his approach iCowan v
Wright (Bankruptcypara 12-19) but the challenges do not bear ondde that gratuitous alienations
are challengeable at common law.

522 Be|l Commentarie$2™ edn, 1810) 169;"7edn,Vol II, 184.

2 Chapters Ill and V respectively.

%24 Bell deals with both in Book VI of the Commentaielevoting chapter Il to the latter and chapter
Il to the former. Goudy deals with the latter inapters Il and V and the former in chapters IV and
VI,

2 Which distinguished between “fraudulent preferatiqelealings with creditors) and “fraudulent
conveyances” (grants to third parties): R Steverd la Smith ‘Actio Paulianain English Law” in
Forner Delayguéa proteccion del crédito en Eurofd®5 at 195.

5% Bankruptcy (Scotland) Act 1985 ss 34 and 36; Wesoty Act 1986 ss 242 and 243.
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However, in respect of the common law, the valughig distinction has been
doubted. McBryde prefers a general category ofutftdent transactions” of which
gratuitous alienations and unfair preferences ageely particular instance€é’ He
proposes a uniform analysis applicable to all comr@ov challenges to fraudulent
transactions by debtor&® McBryde’s analysis is preferable because the landt
develop in two hermetically sealed categories. Mahyhe existing creditors who
received preferential treatment did so because theke relatives (ie conjunct
persons). Further, one the most important typdsaotiulent preference (the grant of
a security for an existing debt without additionahsideration) can be understood as
a gratuitous grant. However, transactions with teags creditors do pose extra
analytical challenges because such creditors hdegitamate claim on the debtor’s
assets while third parties do not.

The only provision in the 1621 Act devoted to ti@stons between the debtor and
existing creditors was part [d], but it had a vegrrow scope. Creditors did not
qualify for its protection until they had commenceitigence; and, as soon as the
diligence was complete, they no longer neededrdteption because they could rely
on their priority of diligence. This restrictive aqwach is understandable. The
development of this area in tihes communexposed certain fundamental tensions

which certainly had not been resolved by 1621.

(a) The ius commune context
As mentioned above, a text in tlrpus lurissuggested that payment of a debt
which was due was not frauduleAt. This principle had strong support in the
European tradition, bolstered by the consideratiwet payment of a debt has a
neutral effect on the patrimony since it operateslischarge a liability equal to its
value>*

Such an approach rather neglects the fact thatrdutor who is paid will receive

complete satisfaction while the other creditors imiypically be content with a

27 McBryde Bankruptcypara 12—24.

52 |hid para 12—29.

9D .42.8.6.6. Early payment was considered fraudul@m2.8.10.12.
*3%0 see AnkunGeschiedenig09-10.
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proportion of their entitlemerit’ If the payment to the favoured creditor is reverse
he will rank alongside them for a proportion of lsbt, while the pool of assets
available to all will be increased by its full vaeluThus, its reversal is clearly
beneficial to the other creditors. It is very diffit to say that a transaction whose
reversal would be beneficial to creditors was mejyalicial to them in the first place.
Similar concerns are expressed in the Dig&sglthough Scaevola’s concluded
views on the matter are not entirely clear from fitagment. He does seem to hint
that those who have diligently enforced their rigtare entitled to retain their
advantage in a question with those who neglectedot®o. This implies that the
problem is where the debtor decides of his own r@cto favour one creditor over
others. This line of thinking was developed by @eriglossators who took the view
that a payment to one of many creditors was vublerto challenge under tleetio

>33 However, in the Civilian tradition, this view wéergely overwhelmed

Pauliana
by the view that creditors were entitled to lookth®ir own interests and accept
payment debts owed to therf.

Creditors’ freedom to take what they can get wasegaly more limited if what
they get is not cash payment but a transfer in diepayment or a right in security,
granted after the constitution of the d&btThis approach was, however, rejected by
Voet, Wissenbach and some of tlsus modernugriters on the basis that it made no
sense to allow a creditor to accept total satigfadn the form of payment but not a

right in security, which was something less thaaltsatisfactiorr*°

(b) Hostility to preferential conduct

While these considerations may have led to a naagpvoach in the drafting of part
[d], the general attitude of Scottish judges wastil® to preferential conduct by
insolvent debtors. Even prior to the 1621 Act, t®uwvere willing to set aside

diligence where the debtor had assisted the credgmg it while not offering the

%31 Although formal sequestration was not introducedil L772, cessio bonorunand the rules on
equalisation of diligence meant that creditorsrofieted collectively.

%2D.42.8.24.

°3 See AnkunGeschiedenid09.

°34 Ankum Geschiedenig09-10.

°% D.42.8.10.13. D.42.8.13 was explained in the communeas concerning a right in security
granted or promised before the debt was constitéteklum Geschiedenig10.

>3 Ankum Gescheidenig10-1.
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same help to others. This was considered to beistofi (a species of fraud) and
continued to be recognised after the Act was passddreflects an attempt to strike
a balance between the creditors’ right to lookhtgirt own interests and the debtor’s
duty to be neutral in respect of them.

The court’s desire to prevent preferences by thHstodewas also evident in a
liberal attitude to the requirement in part [d] tththe creditor had commenced
diligence against the debtor, accepting horningudficient although it did not, in
itself, attach any assét& and by recognising a horning as sufficient everenvh
was open to a technical objection in its execution.

Another technique employed in extending the capaufitthe 1621 Act to catch
fraudulent preferences was to read the referencpam [c] to a true, just and
necessary cause cumulatively. On this basis itdcbelargued that a transfer made in
discharge of a debt which was not under the pressiirdiligence was without
necessary cause. However, the reception of this ¢ih argument was, at best,
mixed>*

Beyond the 1621 Act, however, the cases are sonant@nsistent, suggesting
some uncertainty about the right balance betweetegling equality of creditors and
recognising their right to look to their own intst® Thus, irScougal v Binnié* the
Lords suggested that even a payment would have stegck down had the creditor

%37 See the cases reported under Collusion in Morisdittionary, starting at page 2427. The earliest
is Kinloch v Haliburton(1618) Mor 2427. See al€treditors of Hunter, Competing 695) Mor 1023;
Stair 1.ix.13; Bankton 1.x.72. However, the couitl dake a pragmatic attitude so a payment which
merely anticipated the inevitable result of diligenand thus saved further expense was safe from
challenge in respect of either collusion, part ¢d]the 1621 Act or challenge as a common law
fraudulent preferencéishop of Glasgow v Nicolg4677) Mor 1060Gellaty v Stewar{1688) Mor
1053;Dalgleish v Gibsor{1709) Mor 1035Gordon v Boglg1724) Mor 1041Grant v Smith(1758)
Mor 1043.

°% Richardson v Eltoné1621) Mor 1047 Veitch v Pallat(1675) Mor 1029:Murray v Drummond
(1677) Mor 1048Bathgate v Bowdoufi1681) Mor 1049Bateman & Chaplane v Hamilton & Co
(1686) Mor 1067Hamilton v Campbel(1709) Mor 1059Chaplain v Drummond1686) Mor 1067,
Wordrop, Fairhom and Arbuthnot & Co Competiri744) Mor 1025. However, hornings not
proclaimed at the relevant head burgh were noticserfit: Cockburn v Creditors of Hamilton of
Grange (1686) Mor 1046;Gordon or Davach v Duff1707) Mor 1078. Similarly, a creditor who
delayed in prosecuting his diligence lost the mtide of part [d]:Drummond v Kennedil709) Mor
1079. See alsbalrymple v Lyel(1687) Mor 1052, where an inhibition was found egio to ground a
1621 part [d] challenge to an alienation of moveabl

*¥Kilkerran v Couper(1737) Mor 1091.

>4 Bjrkinbog v Graham¢1671) Mor 881Creditors of Tarpersie v Laird of Kinfawtf&673) Mor 900

%41 (1627) Mor 879. The case is also noteworthy fog thillingness to treat an assignation in
satisfaction of a debt as equivalent to paymentti@npoint see alsBempster(1622) Mor 895 and
Newman v Presto(1669) Mor 880 and 897.
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been a participant in the debtor's fraud (ie awafehis intention to abscond),
although no other creditor had done diligence piacthe payment. Five years later,
however, inJack v Gray** the court held that, in the absence of prior ditice, a
creditor could accept either payment or securitgnefrom a debtor known to be
contemplating absconding.

A further nuance is evident @reditors of Tarpersie v Kinfawré®> Some but not
all of the creditors who were challenging a disposi had done diligence. The
reports are inconsistent: Stair suggests that tigedce was enough to render the
debtor a notour bankrupt and therefore incapabl@referring one creditor over
another, while Gosford’s report seems to suggestttie protection was limited to
those creditors who had done diligerteThe difference is significant because
Gosford’s account can be explained as a mere apipiicof part [d] of the 1621 Act

while Stair’'s cannot.

(c) Notour bankruptcy

The concept of notour bankruptcy (ie notorious baptcy) was deployed in later
cases. In some, the requirement in part [d] thatddgbtor be a “dyvour” at the time
of the grant was taken to require notour bankruptein others, notour bankruptcy
was used to establish fraudulent intent and thesnamon law challenge. A number
of these cases involved dispositiamanium bonorumWhere a disposition was, on
its face, one which covered all of the debtor'setssit was taken to establish
participation in the fraud on the part of the preéesince he must have been aware
that the debtor was left with nothing to meet otherditors’ claims*® As noted
above, a disposition of all or most of a debtosseds also gave rise to a presumption

of fraud in theius communeTaken together, these cases established thatoarno

%42(1632) Mor 897.

*43(1673) Mor 900.

*¥ See alsaCunninghame v Hamiltoii1682) Mor 902, where the Lords appear rather wa@it
towards the idea that a debtor who is a notour hgutkis barred from preferring one creditor over
another. In later proceedings, they limited thetgetion to those creditors who could bring
themselves within 1621d: (1682) Mor 1064. See fnBateman & Chaplane v Hamiltqda686) Mor
1076, where the bench was split as to whether patscreditors could be protected where a
disposition wasle factoof all goods and geir but not so on its face.

*45y/eitch v Executors of Ker and Paliit675) Mor 1073

%4 Kinloch v Blair (1678) Mor 889;Cranston v Wilkig(1678) Mor 889;Pollock v Kirk Session of
Leith (1679) Mor 890Brown v Drummond1685) Mor 891Duchess of Buccleugh v Sinclgir728)
Mor 893.
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bankrupt (presumptively known to be bankrupt by ¢heditor taking any grant and
also aware of his own conditi¥) could not prefer one creditor over another even
where there was no prior diligent®.The justification for the recipient’s liability is
close to that noted above in relation to fraudutesmsfers: the preferee who accepts
the security in the knowledge of the bankrupt’'sditan is also presumed to know
the law and thus that preferential conduct by thletar is wrongful. By accepting the
transfer anyway, he knowingly facilitates the fral@t scheme.

There was, however, considerable dispute abouipthleise criteria for notour
bankruptcy and whether something less, such asefmbhtbankrupt[cy]”, was
sufficient for a challeng®&"® The issue would be settled by statute in 1896yhich
established clear criteria for notour bankruptcg declared that all acts in favour of
creditors were “voyd and null” if undertaken withthe 60 days prior to notour
bankruptcy or at any time thereaftat.

Following the 1696 Act, some doubted whether it wasessary to satisfy its
requirements in order to bring a challenge undet ji§ of the 1621 Act>? The
majority of cases suggested that this was not sthiatithe preferee did require to be
a participant in the debtor’s fradef

Whatever its effect on the 1621 Act, the 1696 Aetkpress provision might have
been expected to bring common law challenges endnHowever, as the with 1621
Act, the conditions for challenge under the 1696 wWere quite restrictive. Creditors
continued to bring common law challenges to prefees in situations falling short

of the Act’s requirements and the court was regeptio them. Some of these were

47 Campbell’s Creds v Lord Newby(h696) Mor 883. Although the case was decided e 1696
Act, the statute did not have retrospective eff€ctditors of Hunter, Competind.695-7) Mor 1023.
*#8 Shaw v M’Millans(1685) Mor 105Moncrief v Creditors of Cockburn of Lant¢h694) Mor 1054;
Scrymzeor v Lyo(i1694) Mor 903Moncriefwould become the key authority on the point.

%49 Spence v Creditors of Diqd692) Mor 1014Moncrief v Creditors of Cockburn of Lant¢h694)
Mor 1054;Moncrieff v Lockhar{1696) Mor 884.

*%01696 ¢ 5RPS1696/9/57.

%51 As with the 1621 Act, the statute reflects foreiigiluence. Suspect periods prior to the moment of
bankruptcy during which acts by the debtor are yre=i to be fraudulent were known in both Italy
and France in this period: Gerhardie systematische Einordnung/—8 and 82-3. The idea of
establishing bankruptcy on the basis of particalants which strongly suggest that debtor’s ingbili
to pay his creditors closely resembles the Engtishcept of an “act of bankruptcy”. On “acts of
bankruptcy”, see WJ Jond$e Foundations of English Bankruptcy: Statutes @odmission in the
Early Modern PeriodTransactions of the American Philosophical Sgciél 69, Part 3, 1979) 24—
5. On the English approach generally, see Will&tiso Pauliana89-150.

%52 Miln v Nicolson’s Creditors(1697) Mor 1046;Deans v Hamilton(1703) Mor 1062;Bank of
Scotland v KennediL 708) Mor 1057Hamilton v Campbel{1709) Mor 1059.

%53 Eg Tweddie v Dir(1715) Mor 1037. The exception wAgans v Hamiltor{1703) Mor 1062.
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dispositionsomnium bonorumi* but others simply involved intention to prefét.n
one case, a sale at full price by an insolvent alelMas set aside because certain
favoured creditors were informed of the sale and thut in a position to arrest the
price in the buyer's handg®

The picture that emerges from these cases is thahkrupt debtor had a duty of
neutrality in respect of his creditors. This dutight be explained by reference to the
distinction between a solvent and an insolvent alebd solvent debtor may pay
some creditors early or grant them extra rightseaurity just as he may make gifts.
He does not prejudice the remaining creditors bya@ag. Each is still in line to get
what they are due. That being the case, the deldedlings with others are none of
their business. The insolvent debtdthowever, is in a different position. His case is
one of insufficient assets. This means that he adoe generous to friends but it also
means that he cannot prefer one creditor over anoy favouring one creditor he
renders himself even less able to meet his obtigatto others, just as suréifynot
always to the same extent) as he would by giviggtaHe cannot justify his action
by saying that it was necessary to satisfy theepredl creditor because he has no
justification for sacrificing the rights of somerfthe sake of others. He is equally
bound to all his creditors, as is reflected byrthh@nkingpari passun his insolvency
and their equal right to use diligence againsekiets>®

(d) The creditor’s knowledge

In the vast majority of the cases, the creditorein@ng the preference knew what
was going on: either there was express collusiorth® transfer was of all of the
debtor’'s assets, or the debtor was notour bankmuch circumstances, it is easy
to see why the preferee would be liable to othexditors. The preferential
transaction is impossible without the preferee’ding participation. Therefore, he
facilitates the debtor’'s wrongful conduct just agam as someone who buys goods

**Weems v Murray1706) Mor 912Crammond v Brucél737) Mor 893.

%% Cochrans v Cout&l747) Mor 947Grant v Grant(1748) Mor 949.

>®Brown v Murray(1754) Mor 886.

7t is generally conceded that, for a common lawalleinge, the debtor must either be insolvent or
act in contemplation of his failurd’Cowan v Wright(1853) 16 D 494 at 498 per Lord Justice Clerk
Hope, at 510 per Lord Cockburn and at 513 per Myabd; MacDougall's Trustee v Ironsid&914
SC 186

%8 See Kame®rinciples of Equityvol II, 197-8.
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from the debtor knowing that the funds will be usedabscond>® That being the
case, a knowing preferee is liable as an accededtye debtor’'s wrongful conduct
and has a duty to make reparation. Since the waobeghduct is typically a juridical
act such as a payment, transfer or grant,stiaéus quo antean be restored by
reversal of the transaction. The vulnerability loé transaction can be understood in
terms of that party’s duty of reparation to theestbreditors.

However, in Grant v Granf® a successful challenge was brought against
heritable bonds granted to certain favoured creglitwith the design on the part of
the debtor that they should be preferred to hissmageditor, the pursuer in the case.
The Lords proceeded on the basis that the prefevees innocent of the debtor’s
scheme but nonetheless reduced the bonds to dilwursuer to come in alongside
the bondholders. The case would become particularfipential in the later
development of the common law relating to fraudulpreferences®* McBryde
suggests that, together with the nineteenth-centase, M’Cowan v Wrighf®?
which relied on it, it established that a prefeeegould be challenged as fraudulent
despite the good faith of the prefe&&They remain the key authorities.

On this basis, fraudulent preferences seem to raiserious challenge to the
analysis presented so far. The preferee can h&elliiable as an accessory to a
fraudulent scheme if he does not know what is gomgwhile Goudy suggests that a
transaction with a creditor is not gratuitous beeauhe creditor “in getting
satisfaction or security for his debt, is only gejtsome equivalent for what the
debtor is under a legal obligation to give hith*"This line of reasoning led Goudy to
doubt the soundness of the decisions which dispewsh the need for knowledge
on the part of the preferé® However, examination ofsrant and M’Cowan
suggests that the decisions are not inconsistethttive principles examined so far.
The apparent difficulty is created by analysisralufiulent preferences as a uniform
category set in opposition to gratuitous alienation

*|bid, 201-2.

0 Grant v Grant(1748) Mor 949.

51 SeeM’Cowan v Wright(1853) 15 D 494 at 500-1 per Lord Justice Clerkbéio
°62(1853) 15 D 494.

°53 McBrydeBankruptcyparas 12—16 and 12—34.

*%4 GoudyBankruptcy36.

%% |bid 37-9.
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In his (very brief) report oGrant, Lord Kilkerran suggested that acceptance of
the bonds rendered the preferred creditors paaintgin the debtor’'s fraud, despite
their ignorance of it. IM’Cowan, Lord Justice Clerk Hope explained how this could
be:

[1]f a party for his own benefit uses a deed fraedtly granted by his
debtor as a preference to him, he really beconpsty to the fraud, and is
so dealt with just as if he had assisted in theamation of the securi}f°

The rationale is a familiar: it would be frauduleatseek to retain a benefit which
could not have been acquired in full knowledge l# tircumstances once those
circumstances are disclosed. However, it is onlgymesive if the preferee is seeking
to hold on to a benefit acquired gratuitously. @thse the preferee would have a
legitimate basis for insisting on his right. To fe¢ transaction aside would simply
be to shift the loss caused by the debtor’s fraaohfone innocent party to another.
Here the effect of Goudy's mischaracterisation Mdent. Although the
transactions irGrant and M’Cowan were between a debtor and one of his existing

creditors they were, in substance, gratuitous &etiens-°’

Unlike other transactions
attacked as fraudulent preferences, the gransetarity does not discharge the debt.
After the grant, the preferee still has the perkoigit to repayment which he had
before but he also has something extra: a righgecurity. It is an extra right for
which he has given no vald® Since the transaction is gratuitous, well-estalelis
principles explain why bad faith on the part of fireferee is unnecessafy.It also
answers Voet and Wissenbach’s objection that strsnge to allow payment of the
debt but not the grant of a right in security whishsomething less than full
satisfaction. Payment discharges the debt. Whetgha in security is granted, the

creditor retains a right to full satisfaction baisha new right as well.

%6 M'Cowan v Wright(1853) 15 D 494 at 500.

57 Similarly, in the cases cited by Goudy as follogM’Cowan in this respect, the transaction was
gratuitous.

*%8 Had he done so, the transaction would not be wdfient preference thanks to theva debita
rule: Renton & Gray’s Trustee v Dickisgsic] (1880) 7 R 951 and Bankruptcy (Scotland) 2885 s
36(2)(c).

*9t is noteworthy that, itM’Cowan, Lord Justice Clerk Hope expressly reserved hisiop on the
situation where the security was granted in comaiitn for the creditor’s forbearance from claiming
payment (at 498).
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(e) Preferences resulting in discharge

The other types of fraudulent preference cannotelplained as gratuitous

transactions. When an insolvent debtor makes palyinefore the debt is due or
transfers property in its satisfaction the transactannot be said to be gratuitous,
since the debtor’s obligation is discharged.

Nonetheless, the transaction is prejudicial to ottreditors and, as observed
above, in fact beneficial to the preferee. Soméhefdicta in M'Cowan where the
judges observe that the bad faith or otherwisdefareferee makes no difference to
the prejudice to the other creditors, appear t@sesigthat such prejudice is sufficient
to justify the vulnerability of a preferential tisaction>’® On this reasoning, it might
be argued that, although such preferences areonwmiafly gratuitous, because the
debtor gets a discharge, in substance they regraseenrichment of the preferee at
the expense of the other creditors since he gditsdtisfaction when otherwise he
would not have done so.

Tempting as such a line of argument may be, it lshbe resisted for a number of
reasons. First, the argument that the mental sfaiee preferee has no relevance to
the prejudice to the other creditors would applyhvaqual force to the mental state
of the debtor. The prejudice arises from the faat his affairs are beyond recovery,
not from the fact that he knows them to be so. H®wneall of the judges in
M’Cowan accepted that the debtor's mental state was nel@¢eahe vulnerability of
the transaction.

Secondly, not all transactions which operate tdepra particular creditor are
challengeable. The distinction between acts whiehdebtor would undertake in the
normal course of his business and extraordinary aets drawn by Kames in his
report of Grant and it continues to be relevant. Ordinary transactions are safe
while extraordinary ones are vulnerable. The clais&eady money” transactions,
when a debtor satisfies a debt which is due in desle sometimes been given
special attentiot? but such transactions are essentially payment rimetthe course

of business.

>0 Eqg Lord Justice Clerk Hope at 498, per Lord Cochktat 509 and per Lord Wood at 512.

*"1 See generally McBrydBankruptcyparas 12-40—6.

"2 EgBean v Stracha(i1760) Mor 907 Coutt’s Trustee & Doe v Webst&r886) 13 R 1112; Goudy
Bankruptcy39-40.
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As McBryde suggests, the range of potentially frdedt circumstances is
wide>”® Nonetheless, the protection for transactions ie dhdinary course of
business, when taken together with the protectiomdva debitawhere fresh value
is given, means that preferences which give risdisoharge are challengeable in
only two circumstances: where there is active cothln between debtor and creditor,
and where an insolvent debtor discharged a debhhynusual method.

If the insolvent debtor’'s duty of neutrality is &pted, rationalisation of these
cases becomes easier. In the former, there is iomssparticipation in the debtor’s
wrongful conduct. In the latter, the creditor mayregarded as having been “put on
notice” that something strange is happening. Thighmbe regarded as the
insolvency equivalent of circumstances which wotddtse a duty of enquiry in

offside goals cases.

(f) Justified transactions
Even this line of reasoning might be thought tovertbo much because there is clear
authority that even a creditor who knows that hebtdr is insolvent may accept
payment of a debt which is diiéand may even accept grants of real rights if the
debtor was contractually obliged to grant th¥mSome of these decisions might be
explained on the basis that an insolvent debtentgled to try to trade his way out
of insolvency and, if that is the case, his craditmust be entitled to continue to
transact with him in the normal fashion. Howeveartain passages in the case law
go a step further and suggest that even a creditar was aware of the debtor’s
irretrievable insolvency might be entitled to adgemyment or transfer® That being
the case, the ground of protection cannot be thatge’'s or payee’s good faith but
rather the legitimacy of accepting such performance

The first point to make is that a creditor is nangrally entitled to refuse
performance which is due and offered. Should hsaahe debtor can consign the

>"3 McBryde Bankruptcypara 12-25.

" The authorities are traced in detail by Lord Rtest Emslign his opinion inNordic Travel Ltd v
Scotprint Ltd1980 SC 1.

*>Horne v Hay(1847) 9 D 651. See alJaylor v Farrie(1855) 17 D 639 at 649, discussing the 1696
Act.

>% Eg Nordic Travel Ltd v Scotprint Ltdt 18-9 per Lord President Emslie, at 27 per [@agheron
and at 32-3 per Lord Stott.
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goods or funds discharging the déBtThis would not, however, be the case if the
“performance” that was offered was not in strictngdiance with the contract.

Secondly, it must be borne in mind that, up to sstration (and subject to
retrospective suspect periods), each creditor tdlezh to pursue satisfaction by
diligence without regard to the interests of otbhekditors. Similarly, there is no
liability for inducing breach of contract, if theugpose of the interference is “to
protect and equal or superior right” of your owh.

Thirdly, there is the well-established principlatht is no fraud to get what is
due. Taken together, these principles form a pédeigustification for allowing
creditors to accept performance which is due tonthgarticularly since this right is
very narrowly constrained being limited to performa which accords precisely
with the creditor’s right.

(3) The effect of reduction

One of the most striking features about the casariahis area is the court’s regular
specification of the persons against whom redustiere to be effective and the
extent of that effect. Thus, inourie v Dundeg’® the pursuer sought reduction of a
disposition on the basis of part [c] of the 1621.Ate Lords allowed reduction to
the effect that the land should be subject to lessrdiligence. Similarly, irKinloch

v Blair, a disposition of all the debtor's assets was ecedubut only to the extent
necessary to bring in the other creditperi passuwith the prefereé® In other
cases, a decree of reduction was granted but fiestefvas limited to protecting
certain classes of creditdt: Similarly, when the transfer made as part of a
fraudulent scheme to favour creditors who wouldestrithe price was reduced in

> Stair |.xviii.4.

> OBG v Allan[2007] UKHL 21, [2008] 1 AC 1 at para 193 per Lavitholls.

°79(1663) Mor 911.

%80 (1678) Mor 889. See algBranston v Wilkie(1678) Mor 889:Gordon v Fergusor{(1679) Mor
1012; Cunninghame v Hamilto1682) Mor 902 and 10648rown v Drummond1685) Mor 891;
Crammond v Bruc€l737) Mor 893. A similar approach was taken @urions under the 1696 Act:
Mitchell v Rodgef1834) 12 S 302.

%81 Cunninghame v Hamilto(.682) Mor 1064Bateman & Chaplane v Hamiltaf1686) Mor 1076;
Deas v Fullerton(1710) Mor 921.
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Brown v Murray the Lords reduced it “not as to the purchaset,dmly as to the
creditors, to the effect of ranking them péiri passwpon the price

The court’s willingness to limit the effect of redtions under part [d] of the 1621
Act marked a rejection of Mackenzie’s suggestioat,tin contrast to part [c], the
basis for the challenge was that the act was agntoalawful diligence rather than
that it was fraudulent. From this he inferred tHtite Ground of Nullity being real, it
ought to be extended to all” excluding protectioereforbona fidepurchasers®?

The approach taken by the court also reflectsdbethat part [d] of the 1621 Act
is aimed at addressing fraudulent avoidance ofetice rather than at giving effect
to that diligence. The conditions for the genehald:party effect of diligence were
as established part of the law regarding diligemather than the result of the 1621
Act. This distinction supports the view that thesisafor a challenge under part [d]
was a personal right held by the purstfér.

On the whole, the court’'s approach was endorsedreffetted by legal writers.
Mackenzie himself seems to analyse reductions umder [c] in these terms.
Bankton comments that under part [d] “the rightueet still subsists, burthened
with the reducing right>® In his 1796—7 lectures, Hume observes that “Tiecef
and benefits of a Reduction extends [sic] to adlddors, and not to the pursuer
only.”® It seems unlikely that Hume would have made sjmecéference to
creditors if he had considered that reduction dpdrdo revest the property with
respect to all parties. A similar approach is takgrBell >’

The limitation on the effect of the reduction camdxplained by reference to the
limit of the personal right. The fraudulent prefete was a wrong done to the
creditors. Reduction of the grant is a mechanismnfaking good that wrong. If the
wrong had not been done, the preference (typialhyght in security) would not
have been granted and so the wronged creditorsdwmaNe ranked alongside the
preferee in respect of that asset. To go furthed, strip the transfer of all effect

*52Brown v Murray(1754) Mor 886.

°83 Observations on the 1621 A8. Bell notes but doubts Mackenzie’s positiGommill, 190-1.

%84 As suggested by the successful party’s argumeHeimy v Glassels & Conin¢l709) Mor 1062.
See alsdlliot v Elliot (1749) Mor 905.

%85| x.108, relying orStreet and Jackson v Mas¢t673) Mor 4911

%8 SkeneNotesfol 411r. The passage does not appear in theagriedition of Hume’s lectures (which
are based on notes taken in 1821-2).

%87 Commll, 183 and 190.
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would be to add a penal element to the rule. Ifdihalenge was on the basis of part
[d] of the 1621 Act, then the effect of this woldd to confer a windfall on creditors
who had not done diligence.

Since the basis of both the challenges under et 621 Act and the common
law is reparation for wrongful conduct, there seenws reason to believe that
different principles would apply to common law deabes. The fact that common
law challenges to fraudulent preferences are basqukrsonal rights to reparation is
illustrated byMunro v Rothfield®® The court held that, while an agreement between
a debtor and certain of his creditors that he waeldaside a portion of his income to
the satisfaction of their debts was challengealléhk other creditors, it was not a
pactum illictumand therefore it was effective between the partiethe result of a
fraudulent preference at common law was nullityheatthan voidability, such a
result would be impossible. The personal right wsial has also recently been
endorsed for common law challenges to frauduleefepences inLiquidator of
Letham Grange v Foxworth Investmemits

As has already been noted, the personal right sisaby voidability for fraud on
creditors provides a natural explanation for thatgxtion of good faith successors. In
doing so, however, it raises another challenge:lagxpg the vulnerability of
gratuitous or bad faith successors. These, howéadenyithin the broader category
of “successor voidability”. The same challengesaimn relation to misrepresentation

and the offside goals rule and they will be addrddegether in chapter 7.

(4) Summary of the common law position

The net result of this analysis is that modern Staw has ended up very close to the
position described in the Digest. There is a comiaanground of voidability for all
types of transaction in fraud of creditors. Howevapst of the development which
undergirds this position arose from the interacti@tween common law and statute

rather than from independent common law developmdifte final step of

°88 1920 SC (HL) 165. Indeed, that case, the courfd@yad the language of voidness and voidability
to express the contrast.

°8912011] CSOH 66, 2011 SLT 1152 at para 12 per L@tdnnie. The decision was reversed on
appeal ([2013] CSIH 13) but the basis of the appesd Lord Glennie’s treatment of the evidence
rather than his fundamental analysis of the natfitbe challenge.
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recognising a common law challenge in circumstandaish overlap directly with
the 1621 Act was the work of Bell, with very littbasis in the earlier sources.

The basic proposition is that it is wrongful fodabtor to render himself unable,
or even less able, to fulfil his obligations to bieditors. The insolvent debtor’s duty
of neutrality between creditors is really a spedratance of this general duty
because, by favouring one creditor, he aggravaseisability to meet his obligations
to the others.

It is not enough to establish that the debtor letsdawrongfully. Any challenge to
the transaction will typically damage the countep#o the prejudicial transaction
rather than the debtor. Therefore, it is necesgarexplain the counterparty’s
liability.

The basic explanation is that the counterparty igagticipant in the debtor’s
wrongful conduct. The actions by the debtor aratéral transactions: transfers,
payments and grant of rights in security. If thébtde did not have a willing
recipient, the wrongful conduct would be impossiblEherefore a knowing
counterparty can be regarded as an accessory tertmgful conduct. It is wrongful
knowingly to participate in acts by a debtor whirelmder him incapable of fulfilling
his obligations to his creditors. Since an insotvdabtor has a duty of neutrality
between his various creditors, a creditor who knawd accepts such preferential
treatment is just as guilty of wrongful conductsasneone who accepts a gift from
the debtor or buys goods from him knowing that liewse the funds to abscond.

The conduct is prejudicial to creditors and a wragginst them. In short, it is a
delict. Therefore, creditors are entitled to repamaof that wrong from both the
debtor and the accessory. Since the wrongful cdndo& the form of a transaction
between the debtor and the accessory, it is amenabiatural restitution. Reversal
of the transaction puts the wronged parties inpibtion they would have been in
had the wrong not been done. Therefore, the basisfoidance of a grant to a
recipient who is aware of what the debtor is dagg right in delict.

As in the case of innocent misrepresentation, temgit (once apprised of the
relevant facts) to retain a benefit which it wolladve been wrongful to acquire in
full knowledge of those facts would itself be wrdudgIn this context, that concern

is expressed through the “no profit from fraud”erulf, however, reversal of the
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transaction would go beyond stripping away a beéreid impose a loss on the
recipient, it is not justified because the recipigid not have the relevantifens rea

at the time it was concluded. Therefore, wheregitamtee was innocent at the time
of the grant, the basis for the liability is besaged in enrichment rather than in
delict.

E. TWENTIETH CENTURY STATUTORY INTERVENTIONS

Today, the first port of call for those lookingdballenge a transaction done in fraud
of creditors is not the common law but certain gmns in the Bankruptcy
(Scotland) Act 1985° and the Insolvency Act 1988 They replaced the 1621 and
1696 Acts, implementing of recommendations by thett&h Law Commissiort?
Detailed discussion can be found in the major modextbooks. For present
purposes, the key question is the extent to whiekd statutory interventions can be

considered as continuing along the lines estallighéhe pre-1985 law.

(1) Essential elements

The provisions in the 1986 Act take those from 1985 Act and apply them to
corporate insolvency. Therefore, there is effetyiva single statutory regime
irrespective of the nature of the debtor.

Gratuitous alienations and unfair preferences asdtavith separately but in each
case the legislative technique is the same. Tlsesiesuspect period running up to the
date of sequestration, liquidation or administratidransactions entered into in that

% gections 34 and 36. Detailed commentary can bedfiuMcBrydeBankruptcyparas 12-58-148.

%91 Sections 242 and 243. Detailed commentary canobadf in Drummond Young and St Clair
Corporate Insolvencyaras 10-06—10-12 and 10-15-10-21. Section 245efl886 Act contains a
similar provision which is directed specifically #ating charges. The policy concerns and general
shape of this provision is similar to that of thesions discussed in the main text. However, the
match with the other rules discussed in this chaptaot complete: the provision limits the effeeti
scope of the relevant grant directly rather thasngj the court power to set it aside: s 245(2)sAsh,

it fits less well with a reparation based modelisTis perhaps unsurprising given that the provision
applies in both Scotland and England so it is ndirect development of the Scottish rules in the wa
that the provisions discussed in the main text are.

%92 gee Scottish Law CommissidReport on Bankruptcy and Related Aspects of Insoveand
Liquidationch 12.
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period are vulnerable unless the counterparty carg thimself within one of the
stated defences’

An alienation made at the relevant time will be aside at the instance of
creditors or the insolvency administrator unless thcipient can show that the
transferor was solvent at some point between taetgmd the sequestratidh(thus
demonstrating that the gift did not contribute tonmrsen the insolvency which led
to the ultimate failure), or that the transactioaswor adequate consideration (and
therefore, absent some fraudulent scheme, notdiciiito creditors’ interests§?
or that the transfer was a permitted gift.

Similarly, a preference over other creditors grdmethin the relevant period will
be set aside unless the transaction was in theamdicourse of busines¥, cash
payment of a debt which was di& a novum debitum® or anticipating the
inevitable effect of arrestmefft

The basic structure is familiar and replicates matithe common law position.
The difference is that solvency is cast as a defeather than a positive requirement.
This is a return to the position developed in thdyecases on the 1621 Act. While
the requirements are cast in substantive termee @@ indications that the mischief
aimed at remains fraud by the debtor in which ttieeioparty participates. The rules
are designed to catch cases where it is likelyttlatlebtor has behaved fraudulently
with the recipient’s collusion but the creditore aelieved of the difficult task of
proving the debtor’s state of mind at the relevane.

The Scottish Law Commission took such deliberatstfation of creditors as the
starting point for their discussiéfit Further, the Commission’s discussion of the
effect, particularly of the new rules on gratuit@li®nations presents them in terms

of placing an “onus of proof” on the recipiéfit.

931985 Act ss 34(2)(b), (3) and 36(1); 1986 ss 2}BJ2(3) and 243(1). The periods vary depending
on whether the transaction is a gratuitous alienatir an unfair preference and, in the former case,
whether the alienation is to a closely connectedqre

941085 Act s 34(4)(a); 1986 Act s 242(4)(a).

951085 Act s 34(4)(b); 1986 Act s 242(4)(b).

961085 Act s 34(4)(c); 1986 Act s 242(4)(c).

971985 Act s 36(2)(a); 1986 Act s 243(2)(a).

981985 Act s 36(2)(b); 1986 Act s 243(2)(b).

991085 Act s 36(2)(c); 1986 Act s 243(2)(c).

6901985 Act s 36(2)(d); 1986 Act s 243(2)(d).

¢l Report on Bankruptcgaras 12.3 and paras 12.33-5.

692 Report on Bankruptcgara 12.18.
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This attitude is also reflected by the fact tha¢ #uspect period for gratuitous
alienations is longer where the recipient is anocisse of the debtd® The
justification for this can hardly be that close@sates are less worthy of protection
than strangers. It is however plausible that thbtateis thought more likely to
engage in fraudulent schemes with his close aseséf4 Thus, these rules can be
seen as an instance of the general tendency tortéé® which are motivated by
concerns about fraudulent conduct by the debtorthose he deals with and to cast

them in objective terms to avoid problems of proof.

(2) The nature of the challenge

None of the statutory provisions use the term “abid”. Instead, they provide that
“the court shall grant decree of reduction or focts restoration of property to the
debtor's estate or other redress as may be apptepriogether with a proviso
protecting good faith purchaséfs. This led the Lord Ordinary itiquidator of
Letham Grangeo treat the statutory regime as independent asithct from the
voidability which arises at common & In response to this, it may be observed
that the term “voidable” was not used in the 1621 éither and that the recognition
of voidability in this context arose from A ratidisation of a proviso for the
protection of good faith purchasers very much like one in the modern statutes.
Further, as a matter of general principle, it ig desirable to multiply concepts,
particularly when they are so close in content. ngoiso renders the law
unnecessarily complex and makes consistent andemtepplication more difficult.

Finally, the wording of the statute fits well witthe picture of voidability
presented hitherto. The alienation or prefereneevisong done against the creditors,
requiring reparation to be made. There is no pagicreason to impose narrow
constraints on the range of remedies which migtagmied to this.

This analysis also meshes well with the Inner Haudecision inShort’s Trustee

v Chung (No 25°” where a gratuitous alienation was reversed byrderdo deliver

6931085 Act s 34(3); 1986 Act s 242(3).

94 Report on Bankruptcgara 12.20.

6951985 Act ss 34(4), 36(5); 1986 Act ss 242(4), BA3(
69%12011] CSOH 66 at para 16.

6971999 SC 471.
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a disposition rather than by reduction, becausemireling of the Land Registration
(Scotland) Act 1979 meant that a decree of rednatauld neither be registered nor
used as a basis for rectificatitHi.

Therefore, the provisions in the 1985 and 1986 Amts best understood as
instances of voidability and their underlying raite can be understood as a
development of that which underlay the 1621 Act #@nhed common law which
developed out of and alongside it. Since the comlaanchallenges had come to be
regarded as independent of the 1621 Act by the itinvas repealed by the 1985 Act,

these challenges also survive.

%98 seeShort's Tr v Keeper of the Registers of Scotla886 SC (HL) 14.
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Chapter 5

RESTRICTIONS ON TRANSFER ARISING FROM COURT
ACTION: ADJUDICATION AND INHIBITION

Litigation is often a time-consuming procé83Even after decree has been obtained,
it may be some time before the pursuer obtainsfaation. In the meantime property
can be delivered, transferred or burdened by tfender. This may give rise to both
procedural and substantive problems. Where theupur®unded on a real right,
transfer of property by the defender might force pursuer to raise a fresh action
since the transferee will not have been called akefender in the first one. A
vindicatory action brought against Alfred may dflé use if Barbara has possession
by the time the decree becomes enforceable. Atsthistantive level, a pursuer
seeking to enforce a personal right which entitiies to grant of a real right may be
frustrated by transfer of the relevant propertypi@ise the pursuer is suing Alfred on
a contract of sale and the latter transfers thgestto Barbara. The pursuer has no
contractual right against Barbara.

The latter risk is more serious than the formeth& pursuer had a real right, he
could raise a fresh action against any transfergmssessor. The problem where the
right is personal is more fundamental: the debtomo longer in a position to
perform. It is in this circumstance that the purshas an interest in setting the
transfer aside. Where he has a real right, it wangldsimpler just to assert that right

against the transferee.

699 See generally CH van Rh&¥éithin a Reasonable Time: The History of Due andugnDelay in
Civil Litigation (2010).
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A. LITIGIOSITY IN THE IUS COMMUNE

Rules which seek to prevent dealings with properthe course of litigation have a
long history. The Twelve Tables prohibited the daton of property which was the
subject of litigation as aes sacrd'® and enforced this with a penalty of twice the

item’s value®**

The validity of the dedication was not impugned amly a narrow
class of evasive action was affected, but lateeldgpments rendered the transfer of a
res litigiosaineffective®'?

This rule was preserved in t@»rpus lurisand continued in thiis communé®
However, there was some doubt as to its scope. iBhignderstandable. The
prohibition is imposed in circumstances when thesper’s rights are not clearly
established. Yet it can take assets out of comnferca long time, while annulling
the transfer has consequences for third partieg Wbre abstract level, it might be
argued that litigation about a personal right is adispute about a “thing” since the
object of a personal right is an act by the dettbese considerations might be taken
to point to a narrow application: confining the Ipitotion to litigation concerning
real rights and delaying its application urttls contestati6'* so as to give the
defender the opportunity to point out an irrelevelaim, and to ensure some sort of
public procedure which puts third parties on notice

Other considerations pull in the opposite directiBestricting the prohibition to
litigation concerning real rights means that thie mnly protects against procedural
problems. This is the lesser of the two risks toicwhthe pursuer is exposed.
Delaying its application leaves the defender witpesiod in which to transfer or

burden the property.

%10 This would have the effect of taking the propenyra commercium

°1'D.44.6.3.

®12G 4.117a; CT 4.5; C 8.36; Nov 112; Kafis rémische Privatrechtol | 406, Vol I1,267; and H
Kiefner “Ut lite pendent nil innovetuZum Verbot der Verfligung Ubees undactiones litigiosaeém
romischen Recht und im gemeinem Recht des 19 Jathehts” in D Norr and D Simon (eds)
Gedachtnisschrift fur Wolfgang Kunk@l984) 119. Kiefner suggests that the Augustitégislation
was directed not against the defender but agdiesptirsuer in theindicatioand that its purpose was
to protect those in possession from speculativémsla120-2. This was discovered too late to
influence the modern law.

13 D Zzeffert “The Sale of aes litigiosd (1971) 88 SALJ 405; Kiefner Ut lite pendente nil
innovetut 147-8, noting the role of Canon law in bringidge trule under the rubric of the maxurm
lite pendente nil innovetus SchlinkelLitis Contestatiq2008) 66, 152, 193, 308 and 492.

%14 itis constestatican be traced back to Roman civil procedure axnidahang influence throughout
theius communeFor present purposes, it suffices to note thaag an element of litigation in which
the two parties clarified the issues in disputeobeh judge or magistrate.
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In light of these conflicting pressures, it is otrprising to find variation within
theius communeSome considered property to be rendered litigipuservice of the
summons on the defender, others requitedcontestatic®™® The Gloss restricted the
prohibition to cases where ownership was in disptit©thers excluded litigiosity
where the matter at issue was axtio in personami'’ However, it was suggested
elsewhere that personal rights were in just as rmesid of protectiof:® Another
view was that some, but not all, actions on pernsoights relating to property
rendered the property litigio4s® The ius communealso saw the prohibition on
alienation being gathered together with other rulemnded to prevent the conduct of
litigation being frustrated or impeded under then@alaw maximut lite pendente
nihil innovetur®®

One aspect of the rule’s scope is yet to be meediomhis prohibition is not made
in the general interest but for the protectionh® pursuer. Suppose Peter seeks to
enforce a personal right to property against Daand this litigation renders the
property litigious. The prohibition on transfertisere to protect Peter’'s attempt to
enforce his personal right. There might be othdre vave an interest in challenging
the transfer (perhaps creditors of David who wighdb diligence). However, the
prohibition does not exist for their benefit, anidlowing them to challenge the
transfer by relying on it could subvert the rulestansactions by insolvent debtors.

In light of this, simple voidness of the transfeight be thought to go too f&f*

The pursuer’s interest is sufficiently protected &jowing the decree obtained

615 SchlinkerLitis Contestatiol52, 193, 308:; | Menocchibe praesumptionibus, coniecturis signis et
indiciis, commentarig1608) 11.97.7—10. On Menocchio in general, se&tdlleis (ed)Juristen: Ein
biographisches Lexikon von der Antike bis zum 26rhlundert(2001) 436.

61 Glossa adX.2.16.3, verblitigiosi, col 672.

617 A FavreCodex Fabrianus definitionum forensium et rerunsasro sabaudiae senatu tractatarum
(1610)VIl.xxiv. 8. On Favre in general, see Stolldisristen207. This attitude persists in Germany:
Kiefner “Ut penedente lite nil innovetur 146-8; K Reichold “8265” in H Thomas
Zivilprozessordnung25" edn by H Putzo, K Reichold and R HiiRtege, 2003p pa K Becker-
Eberhard “8265” in T Rauscher et al (ed&inchner-Kommentar zum ZivilprozessordnuBgnd 1:
8§ 1-510¢2008) paras 17, 18 and 23.

%18 Craig 1.xv.25. lus communesources refer tactiones in personamather than personal rights. For
present purposes, it is sufficient to understamedfithmer as an action asserting a personal right@n
draw its distinctive characteristics from the nataf that right.

619 MenocchioDe praesumptionibul.97.14-26; Zeffert “The Sale of ms litigiosd at 406—7. The
approach which persisted in Roman-Dutch and Sofribak law.

%20 Decr Gratll.xvi ; Kiefner “Ut penedente lite nil innovetut48.

%21 Of course, where the action is vindicatory, thepputed transfer will be void but the reason far th
voidness is that the grantasnon dominaather than because it is in breach of any prébibbn the
transfer of litigious property.

134

www.manaraa.com



against the transferor to be enforced againstrérsteree. Such a restriction has the
potential to ameliorate the unwanted effects of ghghibition, while retaining the
benefit which it is designed to secure. The defemdmains free to deal with the
property in question. He just has to find a coyrdely who is content to take the risk
of the ongoing litigation. The pursuer cannot cocampbecause he has no legitimate
interest in controlling the property beyond thecgoéability of his decree. Third
parties cannot free ride on a rule which is natmalied for their benefit.

Of course, this model cannot be regarded as alptim in the strong sense of
the term. Neither the defender nor the transfesemcessarily doing anything wrong,
provided that the transferee complies with any ele@gainst the transferor.

Certain discussions of Roman-Dutch and French lawchv talk about the
abandonment of the prohibition on alienation oési litigiosain fact concern a move
to such a weak prohibitiofi? The transfer is permitted but this is done saxtme
interest of the pursuer, which implies that his rdec will continue to be
enforceablé?® In Germany, where the prohibition on transfer w&hslished in 1879
when theCivilprozessordnungcame into forc&?* alienation of ares litigiosa is
expressly permitte®® However, it is also provided that such transfenalk not
affect the proceeding$®® which impliesinter alia that any decree is enforceable
against the successBr. While it is clear that transfer of litigious prapeis not
prohibited in these systems, transferability isatbeless restricted. The result of the
rules protecting the pursuer is that the defendemaot transfer the asset free of
vulnerabilities which would not otherwise concene transferee.

In Scotland, litigiosity has been understood asr@hipition on grants which

would frustrate the relevant court action. The grion is not absolute in the sense

622 4 GrotiusIntroduction to Roman-Dutch Lagirans RW Lee, 1931) lll.xiv.10; S & Groenewegen
van der Mad&ractatus de legibus abrogatis et inusitatis in ldnbia vincinisque regionibu@rans B
Beinart and ML Hewett, 1987) 60; Vo€&ommentaries on the Pandectd4.6.3; Kiefner Ut lite
pendente nil innovetlin48.

%2 Groenewegefractatus de legibuabrogatis60; Voet 44.6.3Coronel v Gordon Estate & GM Co
(1902) TS 95.

624 Kiefner suggests, however, that the tendency ¢égal practice had been to move away from the
Roman law restrictions but that this position wast mecognised by the Pandectists and the
ProcessualistsUt lite pendente nil innovettid49.

0258265 | ZPO.

626 8265 11 ZPO, trans by C von Schéning for Bendesministerium der Justizttp://www.gesetze-
im-internet.de/englisch_zpofMhe original German is perhaps slightly cleaf®te VerdusRerung
oder Abtretung hat auf den Prozess keinen Einfluss.

627§ 325, 727 ZPO. See Becker-Eberhard “§265” pards 6
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of denying the grant all effect; but then not albluibitions have that strong sense.
For example, if Alfred contracts with Bertie, bindihimself not to transfer a plot of

land, transfer by Alfred is prohibited in the setisat Alfred owes Bertie a duty not

to make the transfer and this duty is recognisedlayy. That does not mean,

however, that a disposition by Alfred would necesgde ineffective. The idea that

a party to litigation is obliged to hold on to pesfy which is the subject of litigation

is central to the way in which litigiosity has beetionalised and it is in this weak
sense that the term “prohibition” is used in thHiguter.

Craig appears to be the first Scots lawyer to menlitigiosity.**® He does so in
discussing “what kinds of property may be the stibf infeudation’®?® giving a
sketch of the Roman law rule and mentioning theatkelabout whether litigation
concerning personal rights gives rise to litigipsiiowever, he ends by suggesting
that there is no restriction on alienation of fduyal@perty arising from litigiosity in
Scotland®® This attitude did not persist. Part of Craig’sctission was included in
Hope’s Major Practicksbut Hope omitted Craig’s observation that the itk not
apply to the transfer of feus in Scotldtid.

Reflecting the trend noted above, the restrictiontransfer of litigious property
was set alongside a number of other rules undepéhneente liteanaxim, and the
term “litigiosity” would come to be applied to alich situations. However, the early
development of the concept in Scotland focussetivorareas. The first, which is not
relevant to the present discussion, concernedules that the oath of an assignor
could not be invoked against an onerous assignéé¢han a wife could not be put on
oath to her husband’s prejudice. There was an ¢xcepo these rules when the
matter had become litigious prior to the assigmefd The other concerned

diligence.

%28 Craig 1.xv.25-6.

629 Clyde’s translation of the title of I.xv. The Latis “Quae res in feudum dare possint”.

%30 Craig 1.xv.26.

%31 HopeMajor PractickslIL.iii.3.

632 Sharp v Brown(1666) Mor 8324 Somerville(1673) Mor 8325Mitchell v Johnstor(1703) Mor
8326.
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B. ADJUDICATION

(1) Relationship with apprising

By the time litigiosity began to be recognised icoand, the early debt-recovery
procedure¥® had begun to be replaced by rules which are rdésagie to the
modern lawyer. The old forms were remodelled byDiEence Act 14693 which
provided first of all for sale of the debtor’'s mawes in satisfaction of the debBt.If
that proved insufficient, a process known as apmigor sometimes comprisirtg§
was used.

Apprising was effectively a judicial wadset of tamds®*’ Under the supervision
of a sheriff or (more usually) a messenger at aemgty of “apprisers” estimated the
value of the lands which were transferred to theglitor in (part) satisfaction of the
debt. The income from the lands replaced the tighhterest, and the debtor had a
reversionary right to redeem the lands by payirg phincipal sum within seven
years. Notice of an impending apprising was givgridenunciation” on the lands
and at the market cross of the relevant head bdiftgqen days prior to the
apprising®*® Copies of the denunciation were to be left atrtfaeket cross and on the
lands. The creditor’s real right was completedrdgfiment.

The Adjudication Act 1672 replaced apprisings wéttfjudications for del5t®
Adjudication was known to Scots law prior to 1672 vas restricted to special
cases such as diligence againseeeditas jacengwnhich allowed creditors to recover
when the heir declined to enter) and adjudicationmplement of obligations to

3 The brieve of distraint for moveables (includingose of the debtor's tenantsuoniam
Attachiamentac 36) and the Statute of Alexander which proviftledthe sale of the debtor’s lands if
moveables proved insufficient to pay the debt.

031469 c 36RPS1469/15.

6% Relieving tenants of their former exposure toggifice for their landlord’s debt.

%3 The terms are synonymous in this context.

837 For styles disclosing the detail of proceduredpprising see G Dallas System of Stiles [sic] as
now practiced within the Kingdom of Scotla(®l® edn, 1773-4) Vol |,27-48. On wadset, see W
Ross Lectures on the History and Practice of the LawSafotland: Relative to Diligence and
Conveyancing2™ edn, 1822)Vol Il, 330-91; Hume LecturesVol IV, ch VII; Bell's Dictionary
“wadset”; AJM SteverPledge and Lien2008) paras 2-12-3 and 3-62-5 and “Accessorinass
Security over Land” (2009) 13 EdinLR 387 at 395-6.

638 Balfour Practicks401; Spotiswood@racticks44, recording an Act of Sederunt of 27 Jun 1623.
®391672 ¢ 19RPS1672/6/55.

137

www.manaraa.com



dispone®*°

The 1672 Act sought to remedy some of the abusesceated with
apprisings. The most significant change was reptaprocedure before a messenger
at arms and a jury of apprisers with an actiorhg €Court of Session. Allied to this
was a change in the method of initiating the praocedinstead of denunciation on
the lands and at the head burgh, the procedure eowed with citation of the
debtor. This, as Mackenzie pointed out, was a wr@agiequate mechanism for public
notice®*! The 1672 Act carried most of the rules which aplio apprisings forward
and applied them to adjudicatioff3.

At the heart of both procedures was a judicial psscat the end of which the
creditor had a real right transferred to him bydbart. In both cases, the creditor did
not obtain his real right until infeftmeft® This meant that the basic rule gave
preference to the appriser or adjudger who wag fifeft and that infeftment
regulated competition with other real rights. Sigrsrwere entitled to payment of a
year’s rent by the appriser or adjudger, which généen an incentive to co-operate,
although if necessary, they could be charged te giwtry on pain of hornintf?

(2) Protecting the gap

The first stage of the diligence (denunciationhia tase of apprising and citation in
the case of adjudication) conferred no real rigitis left a significant gap during
which the creditor was at risk of his diligencereirustrated. However, case law
established that rights granted by the debtor aftsrunciation or citation would
prevail over the the apprising or adjudication only(a) completed prior to

infeftment on the diligence and (b) based on aifipabligation to grant which pre-

640 Craig 111.ii.23—-4; Mackenzidnstitutions 312; Stair 1Il.ii.45 and 54; Bankton IILii.79; Edime
11.xii.47 and Adjudications Act 1669 ¢ 1RPS1669/10/55.

%41 MackenzieObservations on the Adits WorksVol |, 311.

%42 Strictly speaking, it applied them to “generaluatifations” but the alternative procedure, “special
adjudication” proved so unpopular that it was vemely used: Erskine 11.xii.40; Humeecturesvol
IV, 481. It was abolished by the Statute Law RevigiScotland) Act 1906 s 1.

843 Mackenzienstitutions311; Stair I11.ii.23; Bankton I11.ii.49 and 52; &kine I1.xii.23; BellComml,
754; Comptroller v Lord Sempil(1555) BalfourPracticks403 ¢ XI; M'/Adam v Hendersoi(1612)
Mor 8374;M’Culloch v Hamilton(1627) Mor 8383Neilson v Ros§1681) Mor 8387 Buckie v Bell
(1731) Mor 8388.

®4 Stair 11.ii.30; 111.ii.24.
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dated the denunciation or citati®h.Diligence for pre-citation or denuncation debts
continued to be competelif The first requirement is easily explained on thsi®

of the ruleprior tempore potior iurebut the latter is not. The reason for the second
requirement was that denunciation or citation reedidhe property litigious, and
once property was litigious the debtor was not feedo any “voluntary” acts which
affected it>*’

Stair appears to have been the first to deploy wloed “litigious” in this
context®® The earliest printed instance is his repordatinston v Johnst8#f and he
also uses it in hifnstitutions®®® The term was picked up by the writers and became
part of the standard account of inchoate adjudio&f*

Stair's description of the effect of litigiosity tgpical: it is because the object of
the apprising becomes litigious from the momenderiunciation that “no voluntary

deed of the debtor, after the denunciation, cajugge the appriser’®

(3) Protection by prohibition

In the context of adjudications, four aspects @& tevelopment of litigiosity are
striking. First, Scots law comes down firmly againsstricting litigiosity to cases
where a real right is being asserted. The funatibhtigiosity in this context is to
ensure that the adjuger or appriser is able tamhbteeal right.

The second point is related to this. Litigiosity svenerely a temporary state,

intended to prevent the frustration of appriseradjudger’s right. Therefore, the

%45 M’Adam v Hendersor(1612) Mor 8374;Gardin (1627) Mor 8375;A v B (1629) Mor 8375;
Blackburn v Gibso1§1629) Mor 8378.

646 Massey v Smittl 785) Mor 8377.

647 A v B(1629) Mor 8375Cardross v Somerdyck&684) Mor 8376.

%48 | have found no instances prior to Stair. Mackendbes not use the term litigious in his
discussions of adjudication and apprisinQbéervationson the Actsin Works Vol |, 431-2;
Institutions310—11) although his observations on the 1672 Aotwshe was aware of the rule which it
describes.

69 Johnston v Johnstaf1674) Mor 8386.

850111.ii.21. The term was also used in the 1681iedi(ll.xxiv.20).

%51 ForbesinstitutesVol |, 292; Bankton 11.ii.47; Erskine 11.xii.16; KaesElucidationsArt 19; Hume
Lecturesvol IV, 453 and BellCommll, 145.

%52 Stair 111.ii.21.
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creditor who was unduly dilatory in completing thaght lost its protection on
account of hisnora®*®

Thirdly, the subordinate function of litigiosity,nd the way its effect was
expressed suggest that it only had effect witheetsfp the creditor doing diligence.
The deed was not struck oeitga omnesThis does not stop Stair from describing
tacks deprived of their 1449 Act effect on the badilitigiosity as “null”’®** but the
nullity is relative rather than absolute.

Bell classified litigiosity, alongside consent tgeeference, inhibition and rules
on grants by insolvent debtors, as a “preferencemjusion”® He treats these
preferences within the broader class of “secutiti@sand notes that preferences by
exclusion are not real rights but that they “openaterely in the way of Prohibition
of Exclusion against claims which would otherwise éntitled to a preference.”
However, not all prohibitions are securities beeat[sv]nen such a prohibition is
general, it can scarcely be said to operate ascarigg. Therefore, Bell only
discusses those cases “where the exclusive dikgencontract belongs to individual
creditors, allowing full effect to their securitiend excluding other$®’

Even in respect of the relevant creditor, litigip's effect is limited to protecting
his interest in doing the diligence, which is whyeases to be competent when he
appears to have abandoned any attempt to compketéligence.

Fourthly, litigiosity developed to maturity remalitg quickly. There seems to be
no evidence of the term being used in the sensehwhirelevant to this chapter prior
to 1674, but the form of the rule stated in Staigport ofJohnston v Johnst8t}
closely resembles the view of Roman-Dutch lawyeh® wonsidered that they had

abandoned the rule: the transfer was effectivangawe right of the creditor doing

%53 M’Culloch v Hamilton(1627) Mor 8383Earl of Gallow v Gordon(1636) March 29 Mor 8384;
Johnston v Johnstof1674) Mor 8386Earls of Southesk and Northesk v Lord Pow¢ti&30) Mor
8387;Buckie v Bel(1731) Mor 8388; Stair Ill.ii.21.

4 1Lii.21.

®%5Bell Commll, 132-3.

8% Bell Comml, 711. Book V (of which the discussion of preferes by exclusion forms the fifth
chapter) is entitled “Of Real Securities over khaveable Estate” but the introduction to Book 1V (I
711) and the inclusion of inhibitions and adjudicas makes it clear that Bell intended to cover
aspects of heritable property in Book V.

®7Bell Commll, 133.

68 (1674) Mor 8386: “Denunciation of apprising makhs subject litigious, after which the debtor
cannot make any voluntary alienation in prejuditéhe apprising, provided that the appriser proceed
in diligence to obtain infeftment, or charge theeior; but if he ben morag the effect of the
litigousness ceases.”
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diligence. Subject to some refinement regardingtvehareditor must do to avoid
mora™® the account recorded by Stair is a serviceabtersent of the relationship
between litigiosity and adjudication in the mod&w.

The only major statutory intervention was the addiof the obligation to register
a notice of litigiosity>®® As noted above, the major disadvantage of adjtidicas
compared with apprising what the inadequacy ofrtteans of publicity. This was
addressed by section 159 of the Titles to Land Glatetion (Scotland) At 1868,
which suspended litigiosity until a notice was stgied the Personal Register.

Part of the reason for the rapid achievement ofature position may have been
that Scots law had already developed this pattdriresults (vulnerability of
voluntary deeds concluded after the initiation b& tdiligence but before the
creditor’s right was completed) in the contextlod escheat which fell as a result of
horning by a credito?®* Horning for civil debts was abolished by the Terur
Abolition Act 1746°% and the first Scots lawyer to rationalise its effley reference
to litigiosity was Kames, writing after 1748° The materials on horning had one
other characteristic which is important to the dd&av: grants made by the debtor
between the commencement of the process of hoamdgthe escheat were said to
be made “in defraud of the credit8 or of the Crown (which acquired escheated

property in the first instancéy?

%9 The subject of Art 19 of KamdSucidations

%% Titles to Land Consolidation (Scotland) Act 1868159. Although the 1868 Act was a
consolidating act, this provision appears to hagenbnovel: J Marshaln Analysis of the Titles to
Land Consolidation (Scotland) Act 186B368) 16; JG StewaA Treatise on the Law of Diligence
(1898) 608 fn 5. The current rules are contained b9 as amended by s 44 of the Conveyancing
(Scotland) Act 1924, The form is prescribed by Skie RR of the 1868 Act.

%1 Hamilton v Ramsay1623) Mor 7832 Dundas v Strand1626) Mor 8354Lindsay v Porteous
(1627) Mor 8354;Inglis v Wood(1627) Mor 8356;Raith v Lord Buckig1628) Mor 8356;Lord
Lochinvar v Lindsay(1632) Mor 8358;Lindsay v Nisbe{1632) Mor 8357;Mossman v Lockhart
(1635) Mor 8365;Cochran v Dawling(1638) Mor 8358;Lumsden v Summe(4667) Mor 8359;
Veitch v Pallat(1673) Mor 8367;Jackson v Simpsofi676) Mor 8362;Nicholas v Archbishop of
Glasgow(1677) Mor 8369; HopéMajor PracticksVI.xxvii.15; Stair IlL.iii.16, 1ll.iv.65, IV.x.3 and
IV.ix.6; ForbesinstitutesVol |, 145-6 andGreat Bodyvol |, 651-5.

0021746 ¢ 50 s 11.

%53 |n the first edition of th@rinciples of Equity(1* edn, 1760) 214-5.

°6%1592 ¢ 147RPS1592/4/88.

%55 HopeMajor PracticksVI.xxvii.6.
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(4) Third-party effect

It is relatively easy to see why the debtor shdaddbliged not to frustrate creditors’
efforts at satisfaction. The diligence is a wayget him to fulfil his obligations.
Those obligations might reasonably be said to oheelor imply a duty to undergo
diligence if he does not perform. Erskine obsees the rule “was without doubt
introduced, that the debtor might not have it is power to defeat or evacuate his
creditor's diligence *° Similarly, Bell defines litigiosity as “an impliedrohibition
on alienation to the disappointment of an actianpfadiligence, the direct object of
which is to attain the possession or to acquireptioperty of a particular subje®
This analysis echoes the background of litigiogitghe Civilian tradition. To say a
thing was aes litigiosawas to say that its alienation was prohibited.sBying the
property was litigious, Scots lawyers were sayimg the debtor was prohibited from
dealing with it in a way which prejudiced the ddigce (which was, of course, a form
of judicial process). However, it is the third-pagrantee rather than the debtor who
will suffer if a grant is set aside. Some justifioa is needed for this result.

While the institutional writers say little on theipt, the problem was addressed
by Kames. He suggests that the third party who lenofithe inchoate diligence is
accessory to the debtor's wrong by accepting trent§?® This is a plausible
explanation. By the denunciation, or citation aedistration, the creditor doing
diligence gives notice that he is pursuing thevaa asset in satisfaction of his right.
Third parties are also presumed to know the lawthod the implied prohibition on
alienation which the inchoate diligence triggersthid party who accepted a grant
would thus be colluding with the debtor’s attengpetade his obligation to undergo
the diligence. The duty not to do this might beareigd as flowing from a duty not to
facilitate or induce breaches of obligations oweather people. In other words, the
debtor is defrauding the creditor by frustratingis$action of his right, and the
grantee is an accessory to that fraud. The reaga@thoes the fraud on creditors
analysis deployed in relation to grants by insolwdabtors.

Elsewhere in thePrinciples of Equity Kames argues that, once diligence has

commenced, the debtor has an obligation to conhey subject to the creditor

656 Erskine 11.xii.16.
°¢7Bell Commll, 144.
658 KamesPrinciples of Equityol I, 43—4.
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voluntarily to save the latter the expense of fartexecution, and he grounds the
implied prohibition on that obligatiof?’

Some aspects of Kames’ analysis are less thangsevseu He suggests that the
third party is “postponed to the creditor in a donfrequity, as a punishmerft’® If
the purpose of the rule was punitive, it might beexted that the grant would be
struck down altogether. Merely rendering the gmariject to the inchoate diligence
seems a rather half-hearted punishment. Howevetpes make sense if the rule
seeks to make reparation rather than to punishciiéditor doing diligence is put in
the position in which he would have been had thengful grant not been made.

Secondly, Kames argues that the logic which rendesintary transfers
vulnerable is equally applicable to the diligenéether creditors “for it is unjust to
demand from a debtor a subject he is bound to gotv@nother.®”* This neglects
the important difference between existing creditomd post-citation purchasers. An
existing creditor who does diligence or acceptstattion of an existing right has as
much right to seek satisfaction from the debtothasfirst adjudger. Unlike a third
party with no prior right, he cannot avoid a cartfly standing aside and not getting
involved with the debtor. Therefore, the duty ohfinterference which is owed in
respect of obligatory relationships to which theg strangers is not so extensive as
to prevent them from taking normal steps to segisfaation of their own rights.
Kames’ approach would also imply that buyers whd et to complete title would
be protected from the diligence of their sellersditors. Since a seller is obliged to

transfer that item which is sold to the buyer. Tikislearly not the laW’?

C. INHIBITION

In addition to adjudications, which allow creditdosrealise the value of the debtor’s
heritable property, the law provides inhibitionshefe serve a very different
function: prohibiting the voluntary grant of anyedein respect of that property
which would prejudice the inhibiting creditor. litions prepare the way for
adjudication by preserving the debtor’s heritabigperty until it can be adjudged.

%9 bid Vol Il, 179-80.

670 1bid Vol II, 43.

1 1bid Vol I, 180.

"2Burnett's Tr v Graingef2004] UKHL 8. See further ch 8.
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(1) Comparative and historical context

While interim measures intended to secure a debfwoperty for execution at some
point in the future are widely recognised, the foomthe inhibition is somewhat
unusual. The interim measures in Germafwydst andeinstweilige Verfigungand
France gaisie conservatoirand sdreté judiciair@ can cover both moveable and
immoveable property/® and relate to particular assets rather than tdass cof
property as a whol¥” The various types ohrrestin German law are modelled on
means of execution directed at realisation of $sets’ valué’® Similarly, asaisie
conservatoirecan be used to realise the value of the attaclksdtance ditre
exécutoireis obtained’® A slreté judiciairegives the creditor a right in security
rather than prohibiting transf&f’ The einstweilige Verfiigunig closer to an interim
interdict than an inhibition.

Under English law, it is possible to obtain a “&r#w®y injunction” which restrains
the defendant from dealing with his as$éfsHowever, this is a relatively recent
development stemming from a Court of Appeal denigiom 1975°'° As the name
suggests, it derives from the general power of @uaurts of Equity to grant
injunctions.

Scots lawyers have long considered inhibition amisual institution. Craig,
Forbes, Bankton and Kames all point out that thvess nothing like inhibition in
d(?‘80

Englan Craig appears to have felt that the closest coatpain Roman law was

a681

the actio Paulian Mackenzie also pointed to the absence of an itibibiin

Roman law but draws a different Civilian parall€iting David Mevius’ Tractatus

67388916 |, 938 ZPO; arts L521-1 and L53Gade des procedures civiles d’exécution

67488930 1, 932 1, 938 Il ZPO.

675 88928, 930 (with 804), 932 (with 866—8) ZPO.

676 Arts 1L522-1, L523-2ode des procedures civiles d’exécution

677 Arts L531-1 and Zode des procedures civiles d’exécution

678 Civil Procedure Rule§998/3132 r 25.1(f).

679 Mareva Compania Naviera SA v International Bulk @as SA[1980] 1 All ER 213; [1975] 2
Lloyd's Rep 509.

%80 Craig 1.xii.31; Forbesreat BodyVol |, 1245; Bankton 1.vii.39 (England) and Kameicidations
Art 18.

%81 Craig 1.xii.31.
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iuridicus de arresti$®? he suggest that “the Doctors” recognised a préibibon the
alienation of immoveable property which was analsgdo arrestment. In the
passage to which Mackenzie refers, Mevius suggemsts arrestment would be
superfluous for immoveables since they cannot beved® In relation to them, a
prohibitio alienationiscan be obtained from the court. Mevius observes this
prohibition on alienation is similar to arrestmént notes that it leaves the owner or
possessor with ownership or possession and thé tagthe fruits of the property.
Mevius also applied the termhibitio to the prohibition. However, he does not seem
to have regarded it as a technical term since $w rafers to it as praeceptumand
aninterdictio.

Mackenzie concludes that inhibition is a “Resembdanif not a Speciesf
Arrestments.®®* But, while he feels that arrestment provides alpglrand thus an
analytical model, Mackenzie looks elsewhere fordhigin of inhibition, pointing to
Canon law, in particular to the device used byesiaktical judges to prevent secular
courts from impinging on their jurisdictich> He notes that inhibition’s first
application in Scotland was in respect of teindsisTmpression is fortified by the
chapter “Anent inhibitioun” in Balfour'®racticks which is dominated by discussion
of inhibition of teind’®® This suggests that Balfour regarded teinds apiimeary
focus for inhibitions.

Since teinds were originally a pecuniary burdenlaomd due to the church, this

fortifies the Canon law hypothest&. To modern eyes, inhibition of teinds looks very

%82 MackenzieObservations on the Ac87, referring to D Meviu3ractatus iuridicus de arrestis: Ex
lurisconsultorum scriptis et Germaniae legibus rbasquech 9 paras 25, 29 and 32. A number of
editions were printed but none predated Mevius'tllea 1670: see the entries for Mevius at
http://www.worldcat.organdhttp://gso.gbv.deMevius’ foreword is dated 2 August 1645. The iedit
consulted was that printed by JA Plener in 16860sehforeword indicates that he had not altered
Mevius’ work. On Mevius in general, see Stollgigisten437.

%83 For Mevius, as for others in thies commungearrestment was as much about ensuring that the
defender remained within the jurisdiction of theudaas it was about preservation of his assets. The
primary concern was with things or people movingdrel the jurisdiction of the relevant court:
Tractatus iuridicus de arrestish 1 para 12.

%34 MackenzieObservations on the Ac287.

%85 |pid. Mention is made of this type of inhibition in teet rules of the Commissary Court made in
1610 and preserved in BalfouPsacticks664—665. Similarly, Sinclair records a case whbkeelLords

of Council “put inhibitioun to the official of Satendrois that he suld nocht cognose upone the
reductioun of xix yeiris takis”, on the basis tlthey had juridiction over these matters whoever the
parties werePrior of St Andrews v Bishop of Dunkgtb42) Sinclair PracticksNo 284. Similarly,

No 290, 430.

6% Balfour Practicks476.

%7 0On teinds in general, s@ell's Dictionary“Teinds or tithes”.
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different to standard inhibition. It was used byd8a entitled to teinds to prevent
collection by others. The remedy for breach was maluction but spuilzie of
teinds®®®

The process by which inhibition in the modern seaserged is rather ha%y’
Although Balfour focussed on inhibition of teind® did discuss standard inhibition
elsewheré® That fragment and some cases noted by Sinclaiige@lear evidence
of inhibition in the 15408

No attempt was made to offer an account of howbitibn of teinds might have
developed into a standard inhibition until WaltersR'sLectures’®* Ross claims that
Scots law had at one time recognised conventioybtheé® and that most bonds
included both a hypothec and an oath. The oathghtothe whole matter within
ecclesiastical jurisdiction. Inhibitions initiallgupported the enforcement of the
conventional hypothec just as the inhibition ohtls supported enforcement of the
right to the teinds. As with teinds, inhibition la@ee essential in order to give third
party effect to the hypothec since there was nergpblicity for the security. The
conventional hypothec was undermined by the risiggificance of feudal sasine in
relation to heritable property. This, coupled witite fact that the hypothec was
useless without the inhibition, led the basic rightvither and the inhibition, which
was originally part of the mechanism of enforcenterbe left standing alone. Thus
inhibition came to be granted for all debts withthe need for any hypothec in the
original bond.

Ross suggests that the allegations of intentiodefoaud creditors found in the
style for letters of inhibition were an attempffited a fresh basis for inhibitions once
the hypothec had fallen away. The format of Ro&&sturesdid not lend itself to
extensive referencing and there is no trace of thigrse of development in the
standard sources. It should also be noted, howévatr the sources do not provide
evidence which contradicts Ross’s account.

%% Stair I1.viii.23.

%59 See eg Stair IV.1.3; Rog®cturesvol |, 459 and StewaiDiligence525.

69 Balfour Practicks185 ¢ XXIV (underRestitutio in integrum

91 Hering v Dowhill(1541) No 89Maxwell v Maxwel{1543) No 347 (Mor 7013Queen’s Advocate
v Earl of Crawford(1543) No 349 and 494 (Mor 7013).

692 RossLecturesvol |, 460—-7.

%93 |e non-possessory security.
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For the later law, its truth or falsehood is oflditsignificance. The majority of
Scots lawyers who considered inhibition make no troanof the Canon law
connection. The exceptions are B¥lland Stewaft® but even they did not lay any
emphasis on this aspect in their analy@4n its developed form, inhibition had
nothing to do with competing jurisdictions and inition of teinds was considered a
distinct remedy?®’

Further, there is no reference to any Europeamatitee on the topic in other
Scottish discussions. This is perhaps a little simg since the term “inhibition”
was used in theus communand there is a tract of works devoted to the sufjc
In some cases, it was applied in a broad sensarfgrkind of prohibitior?® In
others, however, it had a meaning and force vasgecto arrestmerit® Of course,
arrestment was recognised by Scots lawyers asadlgdatiligence to inhibitiod%*
Part of the reason for this may have been thate dhe view that inhibition was
unique to Scots law had established itself, Scatgyérs saw no reason to look
abroad for assistance in understanding it. As neilealve, the basic approach in
modern French and German law differs consideraldynfthat seen in Scottish

inhibiton.

(2) Letters of inhibition

Until the Rules of the Court of Session were ravige 1994, creditors obtained a

warrant to inhibit by applying to the Court of Sessfor letters of inhibitior/°? In

%% Commll, 134

69 stewartDiligence525-6.

6% Although Bell’s rather confusing suggestion thahjle conventional hypothecs are not recognised
in Scots law, “inhibition is a device which has bdeorrowed from the canon law, to supply that
want” perhaps makes a little more sense in lighRads’s account.

%97 Bankton .vii.148.

%8 Eg Q MandosiDe inhibitionibus (2" edn, 1581); B Carpzope inhibitionibus curiarum
provincialium Saxonicis, earumque processu in madam® possessorigl649); J de SessBe
inhibitionibus et executa privilegiat§l661); BL SchwendendoérffeDe inhibitione in vim arresti
(1691); J KleinDe inhibitione iudiciali in causis appellationufi705); CarpzovResponsa juris
electoralia (1709) L.iii; JG LotichDe inhibitionibus et processu inhibitiyd754). On Carpzov see
StoellisJuristen119.

%99 MandosiDe inhibitionibusl; Klein De inhibitione623; Carpzo\Responsaiii.21.1-2.

"9 schwendendorffeDe inhibitione in vim arrestsp 4-5.

%1 On the parallel between inhibition and arrestmeag Mackenzi®bservations on the Ac287;
Stair IV.l.pr and 24.

92 Stair IV.1.4. The 1994 reforms are discussed bétosection (6) Formalities.
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the absence of a statutory framework oius communéackground, the style of
these letter§®® and the analogy with interdiction of prodigalsimied the bases of

analysis’®*

Stair felt the form of the letters was sufficigntmportant to warrant
reproducing it'®®

The letters were issued in the king’s name anduostd messengers at arms to
make two prohibitions. First, they were to “inhikaind discharge” the debtor,
prohibiting any dealing with his property whetheritable or moveable and any act
pursuant to which diligence might be done againstadssets. Secondly, “all our
lieges of this realm, and all others whom it ef&iwere to be inhibited and
discharged from concluding any of the prohibiteghsactions with the debtor. The
former prohibition required to be by personal ssevon the debtor, the latter by
proclamation at the market cross. The reason ferditastic action was also narrated
in the letters: namely that the king is informedttthe debtor intends to diminish his
estate “in defraud and prejudice of the complain€his justification echoes some of
the criteria for a prohibition on alienation appli@ theius communé®

In light of this, it is not surprising that Scotsnyers characterized inhibition as a
“personal prohibition®” against transactions “in fraud” of the inhibitéraud in this
context refers to transactions undertaken witheavuio frustration of the inhibiting
creditor’s hopes of recovery. This conception wakdve profound consequences for
the way in which inhibition was understood, the tnalsvious being that inhibition

conferred no real right, but merely cleared the fomya later adjudicatiof”®

%3 Craig 1.xii.31; Stair I1V..3-4; ForbeSreat BodyVol |, 1245-6; Erskine 11.xi.2; KameBrinciples

of Equity Vol Il, 186; Syme v Laird of Coldingknowd614) Mor 6943; andCrichton v Earl of
Tulllibardine (No date) Mor 6941.

%4 Bankton 1.vii.133.

% Stair 1V.1.4

"% Mevius Tractatusch 9 para 28, himself referring to P Rebffactatus de literis obligatoriis regio
sigillo vel alio authentico signatiart 6 gloss 3 num 28. This can be foundGammentarii in
constitutiones seu ordinationes regiékb54) Vol I, 14. Mevius also refers to RebufffRoman.
Consil. 241" This is probably a reference @onsiliorum sive Responsorum iuris D Petri Rebuffi
published in Venice in 1588. This volume is rargeinet searches disclosed one copy in the Library
of Congress and a number in ltailian librarieshdts therefore not been possible to check this
reference. The reference does not match Rebiésponsa et consilid587).0n Rebuffi in general,
see StolleisJuristen 528. Mevius also mentions apparent insufficiencyas$ets as a ground for
prohibition.

97 The phrase recurs through the Scottish sourcesviatkenzelnstitutions Il.xi at 310; Forbes
InstitutesVol I, 281; Erskine I1.xi.2; Humé&ecturesvol VI, 69. See, similarly BelCommll 134.

%8 Stair IV.1.25; Bankton 1.vii.139; Erskine I1.xi.18ell Prin §2309; Stewarbiligence551.
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Read literally, the letters prohibit the debtornfralealing with his property or
from concluding any contract until the creditorpaid. Such a prohibition comes
close to a total deprivation of active capacityvési that any attempt to verify the
alleged risk to the creditor’s prospects of recgweas soon abandoné®, and that
inhibition was available on the dependefia strict application of the terms of the
letters would have amounted to an intolerable i&in on the inhibited party.
Therefore, it is not surprising that they were mderpreted with this degree of

rigour.

(3) Extent of the restriction

By Stair’'s day, the idea that inhibitions restriti@ienation of moveables had been
abandoned on ground of freedom of commerce anddbd for debtors to be able to
purchase food'! The shift led Dallas to remove the reference tootts and gear”
from his version of the style in the only major nga in the formalities surrounding
inhibitions between Stair and the nineteenth-centeforms’*?

Other aspects of the effect of inhibitions requireml be clarified. These
clarifications can be seen as applications of tfea ithat inhibition was a personal
prohibition of transactions which would defraud thwhibiting creditor. This is
evident in discussion of the rule that inhibitiogamst a debtor required to be
reconstituted if he died. If this was not done, ihieibition did not affect dealings
with the defunct debtor’s property by the héftThe rationale given for this was that
the prohibition was personal to the defunct, ardhéir had not been prohibited from

dealing with the propert{**

799 Balfour Practicks 185 ¢ XXIV, 476 c |; Craig |.xii.31; Stair IV.1.5m 21. Particular grounds to
fear frustration of eventual enforcement did reguo be averred where the inhibition was sought to
secure a conditional obligation: Stair IV.xx.29e®artDiligence528-9. Such grounds now require to
be demonstrated in order to inhibit on the depeceleBebtors (Scotland) Act 1987 ss 15E(2)(b) and
15F (3)(b).

"0 Kae v Stewart(1664) Mor 6952;Fraser v Keith(1668) Mor 6953; Bankton .vii.194; Ross
Lecturesvol I, 485.

"1 Craig I.xii.31; Aitken v Andersoii1620) Mor 70161 ord Braco v Ogilvy(1623) Mor 7016; Stair
IV.xx.33 and IV.I.5.

"2 DallasSystem of Stile26; Rosd ecturesvol |, 478.

"3 pyrie (1612) Mor 6943Hamilton v Kirkpatrick(1625) Mor 6945.

"4 Stair IV.1.6; Bankton 1.vii.140; Erskine 11.xi.Bell Commll, 141; StewarDiligence554.
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Similarly, it was soon established that grants madesatisfaction of prior
obligations’*® and diligence done for satisfaction of prior rightvere safé™® As
with horning and apprising or adjudication, thetidition between vulnerable and
invulnerable grants was explained on the basis ttheatprotected grants were not
voluntary’*’ An explanation for why involuntary grants shoutst be vulnerable has
already been attempted in relation to adjudicatidng the well-known fragment
from the Digest® which says that one who merely receives what estdthim does
not commit fraud should also be borne in mind. é&renince of a prior obligation is
not a breach of the prohibition because the destonerely giving the grantee his
due rather than defrauding the inhibitor.

Conversely, an inhibiting creditor who received payt of his debt could not be
said to be defrauded even if the debtor made grantespect of his heritable
property. The grants may have been made despitprdtebition in the letters but
they did not operate to defeat the inhibitor's ropé satisfaction. Therefore, the
inhibitor’s right to reduce was said to persist “‘ayd while he were paid of his
debt.”*° Once it was paid the inhibition fell away.

The concept of fraud did not provide as wide-raggrrestriction on the scope of
inhibition as it might have done. Craig toyed wiitle idea that a grantee who could
show that the inhibiting creditor’'s hopes of sattsion were unprejudiced because of
a sufficiency of assets even after the relevanitgnas safé?° However, the court
had rejected such argumeftsFurther, inDouglas v Johnstothe court allowed an
inhibitor to reduce an apprising toto despite the appriser’'s protestations that the
land was sufficient to satisfy both their claiffs.

Craig provides a hint at the reason for this naemoapproach in his argument that

inhibitions are preferable to thectio Paulianabecause of the difficulty in proving

5 Laird of Tullibardine v Laird of Cluny1615) Mor 6944:Ross v Dick1635) Mor 6949;Lord
Scotstarbet v Boswdll1639) Mor 7029Gordon v Seatou(l675) Mor 7034; BalfouPracticks185 c
XXIV; Hope Major Practicksll.xv.3 and 5; Mackenziénstitutionsll.xi at 310; Stair 1V.xx.29 and
IV.1.18; StewartDiligence562-3.

1% Mackenzidnstitutionsl|.xi at 310; Stair IV.1.19; BelCommil, 139; StewarDiligence560-1.

"7 Elleis v Keith(1667) Mor 7020; Hop&lajor Practicksll.xv.5; Mackenzielnstitutionsl!.xi at 310;
Stair IV.xxxv.21 and IV.1.20 and 22; Bankton 1.{i88; Erskine 11.xi.11; Huméecturesvol VI, 72.
"D.42.8.6.6.

9 Douglas v Johnsto(l630) Mor 6947. See similarly ForbesstitutesVol |, 283—4.

20| xii.31 and 1.xv.24.

21| xii.31.

22(1630) Mor 6947.
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knowledge of the debtor’s insolventj.By the same token, depriving inhibitions of
effect where the debtor was solvent may have béeught to introduce an
unacceptible level of uncertainf§’

(4) Consequences of breach

Even where a grant was covered by inhibition, tf@hibition did not render it void
ab initio. Rather, the inhibitor has a “rescissory” actiarhich allows him to set
aside the grarf®® The act is thus valid until challenged by the litoir.”?® If the
inhibitor chooses not to exercise that option, thlea transfer stands. Thus, the
inhibitor seems to enjoy a “protected party’s optiof the kind discussed in relation
to misrepresentation. This suggests that his nghht be characterised as a personal
right to have the transfer reversed. Reductiorherbiasis of this personal right might
be seen as natural restitution, reversing a grabteach of a prohibition which was
imposed for his benefit.

The interim validity meant that the grantee, ratihan the debtor or the inhibiting
creditor, was entitled to fruits generated by theperty’? It also suggests that, as in
the case of misrepresentation, a further transtatarby the grantee would be safe.
Kames made this point explicitly, deriving his cluston from the personal nature of
the prohibition’® The inhibited debtor had been prohibited from iheglvith the
property and the lieges had been prohibited fromliglg with him. However, no
such prohibition had been made in respect of mgwar successor and the inhibitor
had no real right. He suggested, however, thapts#tion would be different if the
inhibitor had raised an action of reduction on Hasis of the inhibition, for this
would render the property litigious.

23| xii.31.

24 Cf Erskine’s suggestion that inhibition establi$legpraesumptio juris et de jurthat any deed in
breach of the inhibition was fraudulent: 11.xi.2.

2 Craig 1.xii.31; Stair IV.1.22.

26 stewartDiligence552.

27 Crichton v Andersofi1684) Mor 7050.

2 Elycidations17 and 21: placing inhibition alongside fraud, niityoand lesion, and reduction of a
sale for failure to pay the price in the contexaafiscussion of which challenges also affect iets
of singular successors.
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Hume doubts Kames’ position, arguing that (whileilition gives no real right),
the inhibition is known to all the world by reasohbeing registere® Therefore,
he suggests, the third party buyer must have knthah his author had taken the
property in breach of the inhibition. Hume pointedt that there was no judicial
authority to support Kames’ view. Hume’s approachat inconsistent with the view
that the right to reduce is personal. Since itasda on constructive notice of the
content of the register, it would simply bring plirchasers within the rule that bad
faith successors are vulnerable where their authax® acquired by means of a
voidable grant®

The position is somewhat modified by section 32tleé Land Registration
(Scotland) Act 2012, which requires that, if theelder accepts a deed whose validity
“might be affected by an entry in the Registermdfibitions”, a note disclosing that
fact must be included in the title sheet. Therenasequivalent provision in the
Scottish Law Commission’s draft bill and it seems tun counter to the
Commission’s view that “voidability does not make tregister inaccuraté®! It is
difficult to see what the purpose of such a pravistould be other than to put
potential grantees on notice that the current olwnéte was subject to challenge
and thus to put them in bad faith.

An inhibition could only be exercised with a view securing satisfaction of the
relevant debt. Although the contention that no otida could be brought unless the
inhibiting creditor had some real right was rejedt® a grantee could “purge” the
inhibition by payment of the debt with interé&t Further, reduction was excluded if
it would be of no benefit to the inhibiting credit@®@ankton posits the following case

(paraphrased for reasons of clarify:

Angela has borrowed £100 each from Brenda, CarmenDaisy in that order.
Her heritable property is worth £100. Carmen hddbited Angela prior to the
loan from Daisy. Brenda adjudges first and Daidipfes within a year and a day,
entitling her to rankpari passuwith Brenda under the 1661 Act. After the year
and day have passed Carmen tries to reduce Dadjuslication on the basis of

2 HumeLecturesVol VI, 75

30 Discussed further in chapter 7.

31 Report on Land Registratiquara 20.2

32 Monteith v Haliburton(1632) Mor 6947; Bankton 1.vii.139.

"3 Trotter v Lundig(1683) Mor 7048; Hop#linor Practicks(1726) No 259; Bankton l.vii.141.
34| vii.142. See also Stewabiligence553.
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her inhibition. She cannot do so because, eveneifvgere otherwise allowed, she
could get no benefit: it is too late to comepari passwwvith Brenda.

(5) Effect of reduction

Where the right to reduce is exercised, the eféé¢he reduction is limited. It only
operates for the benefit of the inhibiting creditdhis can be seen as a consequence
of the nature of inhibition. The grant was a wral@ne against the inhibitor, not
against anyone else, so there is no need for caaeeqgs which go beyond what is
necessary to protect the inhibitor’s interest.

Thus, inLady Borthwick v Kerthe Lords held that an infeftment which had been
reducedex capite inhibitioniscould nonetheless be relied on in disputes wikierst
“who could pretend no interest in the inhibitidi>Debts contracted in breach of the
inhibition and diligence done in enforcement ofntheemain exigible against the
debtor despite reductiax capite inhibitionis

Stair gives an example of the application of thisited or ad hunc effectum
reduction in his title on Competitidi® To make sense of it, it is necessary to say a
little about competitions as a class of procedu¢air makes it clear that
competitions are different from normal actions hmseathey involve a number of
putative rightholders coming together with compgtataims. “[T]he competition of
rights ... implies as many different actions ageh&re competing rights® In this
melting pot, any objection which one creditor cotddse against another’s right may
be raised, without regard for the normal restricsiovhich meant (in Stair’'s day) that
some challenges had to be raised in separate aciitms explains why inhibition
sometimes appears to confer a preference withoait ntbed for an action of
reduction’>®

Stair is considering the case where a debtor'seegtao be subject to a judicial
sale for creditor$® In the interim, rents are being collected from ¢iséate and Stair

735(1636) Mor 6952.

7301V xxxv.

TV xxxv. 1.

"% See GL Gretton “Diligence” iithe Laws of Scotland: Stair Memorial Encyclopaedi 8 (1991)
para 169.

391V xxxv.26.
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considers how they should be divided between anentar$*® who were infeft
before the first adjudication and adjudgers (alvbbm were infeft within a year and
a day of each other). Having stated the basicthdethe annualrenters were to take
their rights according to the order of their congibn by infeftment and the

adjudgers were to share any surplus proportionatehe continues:

This is the rule of division; but all the formeroginds of reduction are exceptions
from the rule; so that if any of the competitorsiicoreduce the right of another in

the process of reduction, they may make use of dhme reason in a
742

competition.
Stair takes inhibition as his example and workeuggh a number of hypothetical
situations. The process described is that whichldviaier become known as Bell's

canons-*3

the position is analysed as if there were no iitibib and then again as if
the grant done in breach of inhibition had not beemde. Those creditors who
neither inhibited nor breached the inhibition aeedpaccording to the first analysis.
The inhibiting creditor is paid according to thecaed analysis. This is made
possible by taking what is necessary to make uglifference between the inhibiting
creditor’s share on the first and second analysis fthe creditor whose right was in
breach of inhibition. Stair's last hypothetical eafiustrates the process relatively

simply but a paraphrase of it may clarify mattensHer:

There are three adjudging creditors (Andrew, Baridl Colin) all rankingpari
passuunder the 1661 Act. Each is entitled to annualregeof £400. However,
Basil had inhibited the debtor before Colin lené tthoney and the property
adjudged only has annual rents of £600. How igehéto be shared?

Step 1 is to share the rent as if there was nditibm. That would mean each
getting £200, since they raplari passu That fixes Andrew’s entitlement.

Step 2 is to share the rent as if Colin had cordphgth the inhibition and not

dealt with the debtor. If that had been the cdse,f#600 would have been split
two ways so Andrew and Basil would have receive@0£@ach. That fixes Basil's

entitlement.

0 An annualrent was a real right in land which éetitthe holder to annual payment from the land:
Steven “Accessoriness and Security over Land” &t 39

411V xxxv.28.

2 1V xxxv.29.

3 Bell Commll, 413.

154

www.manaraa.com



It remains to establish Colin’s entitlement. Basientitled to £100 more than the
pari passudivision would yield. That is achieved by taking0® from Colin and
giving it to Basil. Thus Andrew ends up with £2@3asil with £300 and Colin
with £100.

It is clear from this example that Andrew canndy n the nullity of Colin’s right in
relation to Basil. If he could plead the inhibititmen both Andrew and Basil would
have to £300 and Colin would have got nothing.rQtaes not seem to have felt that
this required any explanation beyond the obsemati@t the inhibition “should
neither profit nor prejudge him”.

On the other hand, Stair is careful to explain whg party whose right is reduced
cannot claim any compensation from others, evethely rank below him. The

situation is illustrated by his second example:

In this case, Basil inhibited the debtor. The debben granted an annualrent to
Colin in breach of the inhibition. The annualremai subordinate real right which
entitled him to £400 a year from the debtor's propeThereafter, Basil and

Andrew (a pre-inhibition creditor) both adjudgede tlkame property. These
adjudications also entitled them to a rent of £&06over their interest*

Colin’'s annualrent was constituted before eithethefm had adjudged but after
Basil had inhibited the debtor. Basil adjudged witla year and a day of
Andrew’s adjudication. The rent from the propesy600.

Step 1, as before is to divide the rent ignorirgyitthibition. As noted above, the
basic rule is that the annualrent ranks ahead efathudications because it was
constituted first (and the 1661 Act is no help he tadjudgers when competing
with an annualrent). Therefore, Colin would get thik £400 and Andrew and
Basil would share the remaining £200, giving thedD® each. That fixes
Andrew’s share because he did not inhibit but meeittvas his adjudication
vulnerable to challenge on the basis of the iniaibit

Step 2 is ranking as if no annualrent had beentggain breach of the inhibition.
On that hypothesis, Andrew and Basil would haveeth&600 between them so
Basil would receive £300. That fixes his share.

Step 3 involves making up the difference betweesilBas per Step 1 and Basil as
per Step 2 by taking something from Colin becauskn@ right was constituted

4 |n Stair's day, the idea was that the rents fralju@ged property would cover the interest due and
the capital would be repaid by the debtor exergisiis reversionary right.

155

www.manaraa.com



in breach of the inhibition. Basil needs an ex28d, so Colin loses £200, leaving
him with £200.

Therefore Andrew gets £100, Basil gets £300 andh@eits £200.

Colin might object that he ranks ahead of Andrew #rat Andrew is therefore only
entitled to be paid once Colin is fully satisfi€dn that basis, he might argue that he
should get Andrew’s £100, making his share up @0£%tair, however, rejects such
an argument. Colin’s right “is faulty and defecties proceeding against the King's
authority, prohibiting to take any such right; ahdrefore it cannot claim to be made
up out of any other right which is not faulty, whitolds in the other grounds of
reduction”’*®

This comment stresses the centrality of the ide@anloibition as a prohibition.
Breach of the prohibition is effectively a privatatter between the person for whose
benefit the prohibition was imposed (Basil) and {herson who breached the
prohibition (Colin). Basil is put in the positiore lwould have been in had the wrong
not been done but Andrew, a third party to all,tlésot affected. This fits very well
with a model which conceptualises reduction as ahaism for reparation of a
wrong which had been done to the reducing partyhbyparty whose right is being
reduced.

One other aspect of this passage requires to b&asiged: Stair's reference to
other grounds of reduction. Here, as at the begaf the section, Stair makes clear
that inhibition is just one example and that anyhaf grounds of reduction which he
has outlined in this title would give rise to a Bamanalysis'*® These cover the full
gamut from lack of some necessary formafityand prescription on the 1617 Atk
to litigiosity arising from incomplete diligendé’ the effect of the 1621 A&e?
fraud,”** and force and fedrP? and others besidés’

51V xxxv.29.

4%V xxxv.13-25.

TV xxxv.13.

81V xxxv.15.

M9V xxxv. 17.

01V xxxv.18.

LIV xxxv.19.

21V xxxv.20.

33 The others are primarily concerned with statutédess contemporary interest such as those
regulating priority between base infeftments onawvbifch is clad with possession or restricting the
apparent heir from doing deeds to the prejudideiofather’s creditors.
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In principle, Stair seems to have regarded histivelaeduction analysis as
applicable to any of these grounds. However, theiraaof some of the grounds
means that it would play out differently. Stairisadysis only operates to give results
of the kind just described where the ground of lelngle affects the relationship
between some of the competing rights but leavesrstantouched. A defect which
could be raised by every claimant would move thiecatd right to the bottom of the
pile and a ground which operated against all otlghits would move the relevant
right to the top.

If Colin’'s problem was lack of some necessary fditjaather than breach of
inhibition, Andrew would be just as entitled toyr@in it as Basil because the lack of
formality would render the grant void. Any creditor the competition could table
the objection against Colin’s right and all othezditors would rank as if Colin had
no right.

However, a number of the grounds of reduction whBthir mentions share
inhibition’s limited scope. Fraud, litigiosity, arwhallenges on the 1621 Act can only
be raised by certain parties against certain opiaeties. In light of this, it seems
reasonable to assume that Stair regarded redumtidinese bases as having the same
relative effect as reducticx capite inhibitionis

The idea that a transfer can be set aside in oaeléti some parties and not others
might be thought a troubling one, particularly insgstem which has a unitary
conception of ownership. Althoughd hunc effectunreduction was generally
accepted in relation to inhibitiof3} substantial effort was expended on trying to
work out how its implications, particularly in réilen to the maximqui vincit
vincentem me, vincit &> However, Stair's model eventually prevailed in fbem
in which it was stated by Beff°

Bell did not to limit his analysis odd hunc effectumneduction to inhibitions.
Rather, he discusses the canons of ranking in #oseentitled “Of ranking of

> ForbesGreat BodyVol |, 1253; Bankton 1.vii.147; Erskine I1.xi.14t&vartDiligence552.

55 MackenzieObservations on the 1621 A29; KamesEssays upon Several Subjects in L(A®32)
61— 99.

¢ The developments in the case law are set out blyiBéis Commentarieqll, 409-13). His
summary of the effect of these rules was endorsetthéd Inner House iBaird & Brown v Stirrat's
Trustee(1872) 10 M 414.
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creditors entitled to preferences by exclusiGt"At its narrowest, that includes the
four categories which he mentioned earlier: congent preference, inhibition,

litigiosity, and breach of the bankruptcy statut®sHowever, a case could also be
made for including the offside goals rule in thedegory too. It also gives one party a

right to challenge a grant which is not availallg@éneral creditors.

(6) Formalities

Ross suggests that the mode of execution of indibivas borrowed from Franée
Initially, the form was twofold (as is also evidedcby the terms of the letters of
inhibition): personal execution against the intaditparty and general execution at
the market cross of the relevant head burgh, wimeblved crying the three oyesses
and affixing a copy of the inhibition to the crd§8From 1581, this was augmented
by registration’®* In 1868, the requirement for public executionha market cross
was removed and registration replaced it as thee tah which inhibition took
effect/®?

1868 also saw the introduction of a statutory slamin for letters of inhibition
and introduced the option of having the warranintobit included in the summons
rather than in separate lettéf3 This short form removed the narration of grounds
for the inhibition as well as any reference to ahibition directed at the general
public. On this model, inhibition is a prohibitiamposed on the debtor, of which the
public have notice. As with inchoate adjudicatitre public has an implied duty not
to participate in the debtor’s breach of that pidion.

This can be seen as the culmination of a tendertughwhad been embedded
within the common law for some time. The primacytloé prohibition on the debtor

" Bell Commll, 407.

% |bid 133.

"9 RossLecturesvol |, 469.

%0 stewartDiligence583.

7°11581 ¢ 119RPS1581/10/42.

%2 Land Registers (Scotland) Act 1868 s 16. See éurthMacLeod “Chalk Dust in the Law of
Inhibition” (2009) 13 EdinLR 294 at 295-6.

%3 Court of Session Act 1868 s 18; Titles to Land&idation (Scotland) Act 1868 s 156, Sch QQ;
Marshall Analysis of the Titles to Land Consolidation (Saod) Act 1868195-9. The latter statute
also provided for registration of notices of intidi which could be registered prior to executiow a
from whose date the inhibition would be effectiypepvided execution and registration took place
within 21 days: s 155, Sch RR.
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was clear from the outset and was emphasised bYathie¢hat personal execution
was needed in addition to the general publicat?érstair sees publicity as putting
the lieges ih mala fidé to transact with the debtdf? In his CommentariesBell
describes an inhibition as a “double prohibition”the body of the text but in the
first footnote he says that “It is not by the foxfethe prohibition against the public
that the inhibition operates, but by the prohilitaegainst the debtor himself, and the
public notice.”®® The 1868 form was itself superseded by thost éhtced by the
1994 Rules of Courf’ now themselves superseded in turn by section f46eo
Bankruptcy and Diligence (Scotland) Act 2007 whigfovides that decrees for
payment, documents of debt or decreesfactum praestandurfor grant of real
rights over heritable property warrant inhibitiolt. also removes the Court of
Session’s power to grant letters of inhibition.

However, the forms to be used under the new sy&teronform to the basic
model arising from the 1868 reforms, under whidhibition is a prohibition on the
debtor of which the general public have notice.

(7) Inhibition and litigiosity

In Burnett's Trustee v GraingelLord Hope suggested that inhibition operates by
rendering the debtor’s heritable property litigidff5As with apprising, however, the
rule was well-established before the term litigipsvas applied to it. Craig discusses
inhibition alongside litigiosity as a distinct cgtey.”"

The first step towards recognition of inhibitios @iving rise to litigiosity appears
to have been taken by Kames in the compositioni®fChctionary of Decisions,
where he categorise@ruikshank v Wat{where the court held that a disposition
made between publication at the market cross agidtration could be reducezk

capite inhibitioni$ under the heading “Litigious by inchoat [sic] ibtion”.”"* Even

%4 As the court held in cases ligyme v Laird of Coldingknow($614) Mor 6943.

%% Stair IV.1.7.

" Bell Commll, 134.

57 For which see GL Grettofhe Law of Inhibition and Adjudicatio@™ edn, 1996)15-16.

%8 provided for in the Diligence (Scotland) Regula§®009.

%912004] UKHL 8 at para 22.

%) xv.24 and 25.

" The Decisions of the Court of Session from itg firstitution to the Present Tim@741) Vol I,
559.
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here, it might be argued that litigiosity was origing applied to cover the gap
between initiation and completion of the diligende. the Principles of Equity
however, Kames gathers inhibition alongside a m®da the Court of Session,
citation in adjudication, and denunciation for apioig or horning as circumstances
giving rise to litigiosity’’?

Kames’ analysis does not appear to have attractedrgl support. Erskine and
Bell both say that service of the schedule andipatibn at the market cross render
property litigious’’® but they regard this as limited to the period befohibition is
completed by registration. On this analysis, lagjty plays the same role that it does
for adjudication. Bell maintained this approachpiesnoting the similar effect of

litigiosity and inhibition:

The effect of [litigiosity] is analogous to that wihibition. It tacitly supplies the
place of that diligence in all real actions. Andibition itself, when begun but not
yet completed, requires the aid of litigiosity tovey it effect during such

reasonable time as the law deems sufficient fondimg the proceedings to
774

completion:
Kames’ approach does not appear to have found faudu Stewart applied it in his
Treatise on the Law of Diligende 1898’ The reason is definitional: if litigiosity is
defined as an “implied prohibition on alienationthibition is excluded because it is
an express prohibition. Nonetheless, the rules nimbition developed in a way
which mirrored those applied to adjudications argprsings between initial
publication and acquisition of the real right ankieth were explained by reference to
litigiosity. Kames’ suggestion contained an impnttasight. He gathered together a
number of cases which all operated in the same amalywhich were motivated by
the same basic concern: preservation of a deljjoojserty in order to ensure that the
creditor could enforce his decree. Whether theipitatin is express or implied is of
little moment. Therefore, Kames’ approach, as eselbiby Stewart and Lord Hope
gives an appropriate account of inhibition andetationship with litigiosity.

"2 KamesPrinciples of Equityvol II, 184-5.

" Erskine I1.xi.7; BellCommll, 144-5.

"4 Comml, 144. See also his discussion at Il, 132—3, e treats inhibition and litigiosity as sub-
categories within the broader class of preferebgesxclusion.

"5 StewartDiligence553.
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(8) Bankruptcy and Diligence (Scotland) Act 2007

In addition to the abovementioned changes to tlegquure by which a warrant to
inhibit is obtained, the 2007 Act includes provisowhich concern the effect of
inhibition. If they constitute an exhaustive stagstnof the law, they amount to a
very substantial innovation which would cast downt the appropriateness of
understanding inhibition as giving rise to litigitys The doubt concerns two rules
which are central to the operation of litigiositynhibition only affects future
voluntary acts, and reducti@x capite inhibitioni®peratesad hunc effectum

Section 160 provides that inhibition is breached dmnveying or otherwise
granting a right in property which is subject tcee tmhibition. The Act makes
provision for termination of the inhibition on ssffiction of the creditor’s right®
and for protection of good faith purchasers of liteid property.”” Alarmingly,
however, there is no provision to protect grantslena satisfaction of prior personal
rights. However, irPlayfair Investments v McEIlvog(i® Lord Hodge held that such
grants continue to be safe, pointing to the Sdottesv Commission discussion paper
and report which preceded the legislatiGh.These make it clear that the
Commission intended that grants in satisfactioprefinhibition obligations remain
unaffected by the inhibition.

The definition of breach of inhibition in sectio®Q gives rise to a further doubt
since no mention is made of diligence done to eefgost-inhibition debts. This
might be taken to suggest that post-inhibition toed are now free to do diligence
against the debtor’'s heritable property withoutarelgto the inhibition. This also
seems unlikely. As discussed below, section 15#h@fAct makes express provision
regarding the effect of inhibitions in ranking pedcres. If inhibitions no longer
affected diligence done to enforce future debtsshsa provision would be
unnecessary. Once again, despite initial appeasaheebetter reading appears to be
that the law remains the same and inhibitions nfays tbe used to challenge

diligence done to enforce future debts outwithdbetext of ranking procedures.

"°Ss 157-8.

73 159,

7812012] CSOH 148; 2013 SLT 225.
"9 bid at paras 21-4.
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In contrast to these two issues, Parliament’s trderto change the rules on the
effect of inhibition in ranking procedures was velgar. The combination of the
relative effect of reduction and the right of tidaibiting creditor to attack diligence
done to enforce future debts did have the potetdiabnder ranking in insolvency
procedures somewhat complex, particularly when etheras more than one
inhibition.”® The Scottish Law Commission regarded the levetahplexity as
intolerable and recommended that inhibition shaadfer no preference over future
debts’® An attempt was made to give effect to this recomatagion in section 154
of the 2007 Act, which provides that inhibition ¢ers no preference in insolvency
proceedings or “any other proceedings in whichaligranking.*®?

The nature of the change effected by this provissoess than clear. In part, this
is because the provision attacks the symptom ratiaer the cause. The causes of the
complexities just mentioned are thd hunc effectumature of reductiorex capite
inhibitionis and the fact that, in a competition such as aingnirocedure, account is
taken of any objection one competitor has againsther’'s right. The 2007 Act
makes no provision regarding the effect of reducéin capite inhibitionisn general
and the Scottish Law Commission Report suggests‘tbduction on the ground of
inhibition should continue to benefit the inhibitmly.”"®*

This approach gives rise to difficulties. Firstethmited effect of reduction is
retained in theory but is discounted in the mogianant instance of its application.

Secondly, section 154 seems to generate some pratieresults.

Suppose Colin is David’s creditor and inhibits hismme time thereafter, David
borrows money from Celia and grants her a standaadirity over his farm to

secure the debt. The grant of the standard sedoriBelia is clearly a breach of
the inhibition and it would be open to Colin to ued it and adjudge the farm free
of the security.

80 See Grettomnhibition and Adjudicatiorl 10-124 for examples.
8L Scottish Law CommissioReport on DiligencéSLC 183, May 2001) paras 6.45-7.
782
s 154(1).
83 Report on Diligencgara 6.92.
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Before Colin raises his action of reduction, DaMidsequestrated and the trustee
in sequestration sells the farm. Under the old @ecount would have been taken
of Colin’s right to reduce Celia’'s security whenetlproceeds of sale were
distributed. To do so now would offend againstiseci54. It amounts to giving
Colin a preference in the ranking by virtue of imisibition. It is no answer to say
that Colin’s preference flows from his right to veé rather than from his
inhibition because the inhibiting creditor's prefece in insolvency always

flowed from his right to reduce.

Now suppose that Colin had reduced Celia’s secunity that David was then
sequestrated. Assuming that the general rule orffieet of reductiorex capite

inhibitionis remains, Celia’s security appears to remain valic iquestion with

the trustee in sequestration and any other craditdow is the trustee to divide
the proceeds of sale? Is Colin to have the bepéfitis reduction? It might be
argued that it should be denied because it is @étirxom his inhibition and so this
is just another case of an inhibition conferringraference in ranking. If that is
the case, however, it gives rise to the ratherrt@zsituation whereby Celia can
strip Colin’s reduction of its effect by petitiomgjrfor David’'s sequestration. That
might be avoided by taking the view that Colin’duetion makes all the
difference and that it means he is not affectedséstion 154. However, since
Colin’s reduction was onlgd hunc effecturall of the difficult ranking problems

which section 154 was intended to avoid arise @yzen.

This analysis may be thought unfair. The Commissiamention appears to have
been to permit diligence in execution of post-iitidm debts but to retain reduction
of real rights granted in breach of inhibition eviarthe context of sequestrati6if.
On that model, an inhibitor could reduce a standsedurity granted after the
inhibition, and there would be no question of thealenge being barred by
sequestration. On the other hand, if the holddahefsame security were to adjudge
in execution of the debt, the adjudication woulddaée from reductiorex capite
inhibitionis whether sequestration followed or not. Of coutke,canons of ranking

"84 Report on Diligencgara 6.45.
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continue to be required in cases where there weoestandard securities to other
creditors but only one was in breach of the infohbit

As George Gretton pointed out in his response ¢oGbmmission’s Discussion
Paper, it would also mean that a posterior crediiitin a judicial security would be
in a better position than one with a voluntary siggd® It is difficult to see that the
distinction would be of much comfort to the inhibg creditor. The distinction also
gives Celia and David an incentive to collude, sirgshe is better off with an
adjudication than with a standard security.

Further, this is not what the statute has provitdferences over voluntary rights
in security are not excluded by section 154 scemains competent to challenge
diligence on future debts outwith ranking proceduiéhat means, of course, that the
abovementioned hypothesis would play out in rougtilg same way if Celia
adjudged rather than taking a standard securiballyi because the scope of section
154 is restricted to inhibitions while reductions other grounds may have similar
effect, complex ranking remains part of Scots law.

The reforms in the 2007 Act change certain asp#dise law of inhibition which
were previously thought to be fundamental and tiieyso in ways which are not
always helpful. The changes, however, are probablyas wide-ranging as they
appear at first glance. In particular, inhibitiaantinues to operate as a prohibition on
dealings by the inhibited party; deeds in satigbacof prior obligations probably
continue to receive protection; and reductiex capite inhibitioniscontinues to
operatead hunc effectunoutwith the context of ranking procedures. Thenefat
remains appropriate to continue to regard inhibitg an instance of litigiosity and
to see breach of inhibition as giving rise to aspesal right to reduce the relevant

grant.

83 | pid.
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Chapter 6

RESTRICTIONS ON TRANSFER ARISING FROM COURT
ACTION: ARRESTMENT AND PROCEDURES OTHER THAN
DILIGENCE

A. ARRESTMENT

Reference has already been made to Lord Hope’sestigg, inBurnett's Trustee v
Grainger, that inhibition operated by rendering heritablegerty litigious’®® In that
passage, he makes the same suggestion regardesjnegnt, presenting it as the
equivalent of inhibition for moveable property.

Arrestment is more complicated than inhibition.sEiit applies to two types of
property: corporeal moveables and personal rigi@scondly, it is directed against
two parties: the debtor himself and the third pantgo possesses the debtor’'s
corporeal moveables or who owes an obligation & dabtor'®” With inhibition,
there is no such third party.

Despite these complications, however, it is coralge that arrestment may be
understood in terms of a prohibition which bars thied party who possesses the
moveables or owes a debt to the debtor from giuimgpossession of the moveables
or paying the debt. Any effect on the rest of tharld/ (who might, in this case, be
called fourth parties) would be explained by refieeeto litigiosity as was the case
with inhibition. This approach, which is sometinuedled the “prohibition theory™®
has a long history in Scots law. It is evident imd¥enzie’s willingness to draw on
Continental materials on arrestment in his disams®f inhibition. He adopts it
explicitly in his Institutions describing arrestment as “the Command of a Judge,

discharging any Person in whose Hands the Debtdoseables are, to pay or

78612004] UKHL 8; 2004 SC (HL) 19 at para 22.
87 Depending on whether goods or a right belonginipéadebtor have been arrested.
"8 Gretton “Diligence” para 285.
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deliver up the same, till the Creditor who has pred the Arrestment to be laid on,
be satisfied.” Stair describes arrestment as “a personal pradmibif*

Certain rules supported this analysis. The moskisty was that, where
moveables were poinded between arrestment anccéuming or warrant to sell, the
poinder had priority. This follows naturally frorhe view that arrestment merely
renders the property litigious.

Arrestment means that the debtor is prohibited fdwaling with the property, so
that someone who accepts a transfer or grant fieomishcomplicit in his breach of
that obligation (at least where the transfer isinatmplement of a prior obligation).
The same can be said of an arrestee who accefsishedje of the arrested débt.

The poinder was in a different position: he wasoeeihg an existing obligation
and doing so without the consent of the debtor. déletor could not be said to be
taking steps to evade the arrester’s diligence.réfbee, the poinder was not
complicit in any fraud. Further, since the poindexs pursuing implement of an
obligation, he could not be required to stand asiddéavour of the arrester. If
poinding was considered as constituting a realtrighere the arrester acquired no
such right prior to furthcoming or warrant to setlen it would be obvious that a
poinder should prevail over the arrester.

This reflects the rule for inhibitions, which camnprevent adjudications in
implement of prior obligations. Some have suggestegarallel between the
relationship of inhibition to adjudication and tfwtarrestment to furthcoming? On
this view, there is an initial stage where thevalg asset is frozen by a prohibitory
diligence which renders it litigious, followed bysgcond “seize” stage where the
creditor obtains a subordinate right in the asset.

However, other aspects of arrestment are diffidolt harmonise with the
prohibition theory. The most obvious are that deescompete among themselves
by date of arrestment not date of furthcoming amat tan arrestment executed
between delivery of a deed of assignation anchitisnation beats the assignation. If

furthcoming were to arrestment as adjudicatioroighibition, then having the first

"8 Mackenzidnstitutions321.

"0 Stair 111..26 and 111.i.39. See also 111.i.24, skribing arrestment in similar terms to Mackenzie.
"1 Campbell v Beato(i.665) Mor 8349Home v Taylo(1679) Mor 8352.

92 KamesPrinciples of Equity/ol Il, 175. See, similarly, Forbe3reat Bodyol |, 1219.
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arrestment would do no good: the two arresters dvbialve a race to furthcoming.
Similarly, where the debtor had made the assignairr to the arrestment and thus
the prohibition, he cannot be said to have breathedrohibition and an assignee
who intimates a lawfully acquired assignation doething wrong. The prohibitory
theory struggles to account for these resultshdfyever, arrestment confers a real
right, the arrester’s priority becomes a simpleli@gpon of prior tempore potior
iure.”®® The idea that arrestment confers a real right een referred to as the
“attachment theory*>*

The dilemma is an old one. It was one of Dirletdd@ubts’® It has implications
for the relevance of litigiosity and voidability tthe law of arrestment. If the
prohibition theory is correct, then litigiosity kgy to explaining arrestment’s effect
on transferees: the transfer is voidable becausethib property was litigious.
However, the account of litigiosity may need torbedified in order to take account
of the arrestment rules. If, on the other, hand dttachment theory is preferred,
litigiosity and voidability are of less interestdagise the arrester’'s access to the
arrested property can be justified on the basiki®freal right without the need to
attack any post-arrestment transaction.

Gretton has suggested that “there is no settlednatframework in which the
law can be developed®® If the law of arrestment is to develop usefullgecaccount

must prevalil.

(1) European background

Arrestment (often referred to as “arrest”) was aely recognised legal institution
across northern Europe. Charles du Moulin gave xensive and influential
discussion in hisSecunda pars commentariorum in consuetudines passsof

1576/°" Discussion can also be found in works on the l&wtber parts of France,

93 See, for examplénglis v Robertson and Baxtét898) 25 R (HL) 70 at 73 per Lord Watson. If the
Gaian approach is rejected, then arrestment worllsbid to generate a subordinate personal right but
the consequences for competition with third partes the same: Gretton “Ownership and its
Objects” at 837—40.

94 Gretton “Diligence” para 285.

%5 Dirleton Some Doubts and Questions in the (4698) 7.

%% Gretton “Diligence” para 285.

97(1576) 13ff.
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the Low Countries and Germafy. Complete treatises, such as those of David
Mevius, Pierre PecR® and Andreas Gaif® were devoted to it. Their focus,
however, is not on the Roman or Canon law tradibaharrest as an institution of
municipal (or, in the case of Gaill and Mevius, gnipl German) law?®*

The focus on municipal law reflects the consendws the institution was
“barbarian” in origin®? Nonetheless, the search for a Roman law paralis &
common concern. The principal candidate appeafsat@ beemanus iniectid®
This might seem slightly surprising, since the nmradeiew is thatmanus iniectio
was directed at the debtor’s person rather thaproiserty®®*

Manus iniectiowas attractive to thaeis communevriters for two reasons. First,
they believed that it covered restraint of assstaall as of the persdfi® Secondly,
their view of arrest included restraint of a perssnwell as of asset® Indeed, the
early-twentieth-century legal historian, Hans Riansuggested that arrest of the

person was the older and more fundamental ingirtubut of which arrest of assets

"8 p van Christynerin leges municipales civium Mechliniensum notae e@umentatione§1625)
291ff (on van Christynen, see Académie royale demses, des lettres et des beaux-arts de belgique
Biographie nationalgVol 1V, 1873) col 11); B d’Argentrdommentarii in consuetudenines ducatus
Britanniae (1628) Tit xv (on D’Argentré, see Stolleliristen155); PothierTraité de la procedure
civile 238-40; S van Leeuwegbommentaries on Roman-Dutch Léwans JG Kotzé, 1881-6) Vol I,
ch VII; P VromansTractaet de foro competerfNew edn ed by H van Middellant, 1722) 121 fn 34
(brief details on Vromans can be found in A J vam Aa (et al)Biographisch Woordenboek der
Nederlanden(vol 19, 1876) 476); B Carpzalurisprudentia Forensis Romano-Saxocanorn(ita03)

Pt 1 const 28 and 29.

"9 P PecKTractatus de iure sistendi et manuum iniection@ngqwulgo arrestationem voca(it665).
Like van Christyen, Peck was a member of the awigncil of the city of Mechelen, in Flanders. On
Peck se®iographie nationalg¢Vol 16, 1901) col 782.

800 A Gaill Tractatus de manuum iniectionibus impedimentig aivestis imperi{(1586) 8ff. On Gaill
generally, see Stolleihuristen228.

81 Given that many of the laws under discussion veéreties or provinces rather than nation states,
the term municipal rather than national is usedgposition taus commune

892 Du Moulin In consuetudines parisiensds}; Gaill Tractatus 8; Peck Tractatus 1-2; Mevius
Tractatus ch 1 para 9. See also A Wabbr italienische Arrestproceg4868) and H Planitz “Studien
zur Geschichte des deutschen Arrestprozesses” (B#ASS (GAY9, (1918) 39 ZSS (GA) 223 and
(1919) 40 ZSS (GA) 87.

803 Eg Van Christynerin leges mechliniensu91; GaillTractatus8; MeviusTractatusCh 1 para 6;

B d’Argentré CommentariiTit V “de manus inietione et obsidildlDes Arrests & OstagésP Peck
Tractatus J van den SandBecisiones Frisicag¢2™ edn, 1639) Lib | Tit xvii:De manus injectione
sive arresto.On Van den Sande in general, see PC Molhuysen RihdBlock (eds)Nieuw
Nederlandsch Biografisch Woordenbd®kol 4, 1918) col 1199-1200.

84 G MousourakiFundamentals of Roman Private L42012) 315-6, contrasting it with thegis
actio per pignoris capionem

895 Gaill Tractatus9, with reference to the French humanist GuillaBueé.

8% Gaill Tractatus8; Mevius Tractatusch 1 para 11; Van Christyndn leges mechliniensu291;
D’Argentré Commentari21; PecKlractatusch 1 para 4.
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had developel’ The references tmanus iniectioceveal something about the scope
of arrestment in the eyes of Continental Europeavyérs but they seem to be an
example of application of Roman material to anifagon which had already
developed rather than evidence of a Roman law basis

Despite the fact that arrestment’s roots lie neithdcRoman nor Canon law, it can
be seen as part of thas communeThere is extensive cross-reference between
works which are concerned with different systems namiinicipal law and the
widespread use of the single non-Roman term is nieabke. However, it must be
acknowledged that the approach taken varied inifgignt aspects between
particular systems and the various writers do petk with one voice.

There was even disagreement about the way in whe&klword was used. “Arrest”
had two senses. On the one hand it denoted theamisoh for restraining a person or
his assets in the prosecution of a legal disputethe other, it could mean the

decision of a court or tribunal. The latter usethad term is reflected in the modern
Frencharrét. Du Moulin suggested that it was derived from @reek termipecov,

which he considered to be equivalent to the Latiacitum®® He offered no
etymological suggestions about the other use. Dulis approach was followed
by Peckl® Peck also suggested a connection with anotherkGreed, Gooaicov,
which he equated witincorruptumand inviolatum®!° Both Du Moulin and Peck
believed that the use of the word arrest for pntibiirs on movement was distinctive
to France.

Gaill and Mevius saw things differently. They sugigel that the distinctive
French usage was in relation to court decisfoh%his is perhaps unsurprising since
the term was being used in Germany to denote mestod person or his assets.
Mevius did, however, repeat Peck’s views on thenetpgy of arresin the sense of

a court decision.

897 planitz “Studien zur Geschichte des deutschenstprezesses” with further references. The most
important statement of the contrary view is Wadr italienische Arrestprocess

8% Dy Moulin In consuetudines parisiensi4. Fromplaceq to satisfy or please.

899 peckTractatus1—2.

810 Fromincorruptus,unspoiled andnviolatus unhurt or inviolate. | have not been able to fthe
term &ppoicov other than in Peck and Mevius. It may be relad«paog, which means pure,
unharmed or inviolate.

811 Gaill Tractatus9; MeviusTractatus3.
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In addition to disputes where the word was usea particular sense, there were
different approaches to the effect of arrest in gettion with other creditors. This is
evident in the discussions of lawyers from the LOauntries. In hisCommentaries
on the Roman-Dutch Lgwsimon van Leeuwen noted that while in Friesland a
“throughout Germany” an arrester obtained a pref@ethis was not the case in
Holland®!? Pieter Vromans made the same point distinguishirey position in
Holland from that of Utrecht:* Both make reference to the maxfrest geeft geen
praeferentieand Vromans explains the reason for the rule: istindtion was made
between an arrest which was directed at presertriagsubject of litigationgen
litigieuse saak until the dispute was decided and arrestmentxecation. The
purpose was to keep things as they were and naitprivas obtained until
possession was taken.

According to Josias Bérault, the position in Utiteéhriesland and Germany was
also adopted in the majority of Frenobutumegalthough not in Normandy). Bérault
suggested that the first arrester’s preferencejusisied by reference to the maxim
vigilantibus iura subveniurft* Pothier gives the same rule feaisie-arrétunder the
Coutume d’Orléané™

Peck also subscribed to this view of the effecroést'® but his account makes it
easier to see how the contrary view could arisesititggests that arrest gave rise to
pignus praetoriuni'’ This was a post-classical procedure (also knowpigrsus in
causam iudicati captujmallowing execution against particular assets betango
the debtof’® As understood in Holland, this did not imply a fierence for the

creditor using arrest, since he was obliged toipisel the sale by execution to allow

812\v/an LeeuwerCommentarie®/ol 11, 396.

813 yromanTractaet de foro competert22-3. A translation of this passage can be faoruller,
QA v Racke{(1843) Reports of Important Cases Heard and Determineth&n Supreme Court of
Ceylon during the Years 1843-'$8884): Supreme Court Minutes 1843, p 2.

814 3 BéraultLa coustume reformée du pays et duché de norm&itiiedn, 1632) 739.

815 potherTraité de la procedure civil@37. Pothier distinguisheshisie-arréf which was directed at
payment fromsimple arréf which was merely directed at preserving the &etbassetibid 238-9.
The former was only available where the creditat héitre exécutoirg(ie it was not available on the
dependence or in security). It was, however, ptesdio convert assimple arrétinto asaisie-arrétif
sentence was obtainatid 240. Pothier offers no comment on the rankingiwiple arrét

81 peckTractatus202-5.

817 |bid 189-90.

818 D 42.1.15; C 8.21; MousourakiBundamentals of Roman Private L&#0-1; SchulLlassical
Roman Law411.
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other creditors to claim their share of the pffeHowever, the language pfgnus
inevitably suggested that arrestment conferred skimeé of security right on the
arrester. Indeed, Dirleton uses the tepignus praetoriumto characterise the
attachment theor§?° Mevius refers to this passage from Peck and goés discuss
Saxon law. There, arrest gave the arrester a igpivthec to which the rulprior
tempore potior iureapplied®*! He suggests that the position varied across German
but that theus communegosition (here the term is better understood aseeupsor
of gemeines Recfit? tended away from conferring a real right on theester and
therefore away from ranking by the date of arrestffé

At first sight, litigiosity does not appear to haptayed an important role in
European analysis. Mevius considered whether areestered property litigious but
concluded that it did not. His reasons reflect tlaerow German understanding of
litigiosity, arguing that the requisitectio realiswas absent and that, if arrestment did
not confer a hypothec on the creditor, it could hetsaid to render the property
litigious 2%* However, in a passage heavily dependent on Peekjusl suggests that
arrestment means that the arrested property cérenbtirdened, sold or alienat&d.
Mevius goes on to explain that the basis of th&rietion is that the relevant act
would be done in fraud of the litigation and of tparsuef?® On this view,
arrestment prohibits the voluntary grant of rigimtshe arrested property and gives
effect to this prohibition in disputes with thirdties on the basis of fraud but it does
not confer a real right on the arrester. That asigalys very close to what Scots
lawyers would understand as litigiosity. The Eurpaystems which followed this

approach might be considered equivalent to theibpitadn theory in Scotland while

819 Buller v Racketquoting Peck 6n Arrest. The passage does not appear in Thactatus It is
likely to be from the Dutch edition of the work: FReck Verhandelinghe van handt-opleggen ende
besetten: Dat is, arrest op persoon ende goed€i&b9) which included notes by Simon van
Leeuwen. This is not held by any Scottish librang a0 was not consulted.

820 Doubts?.

821 Mevius Tractatus 177-8 and 219-20. The same approach is taken byz@aJurisprudentia
forensisPt 1 const 28 defs 143-4.

82 That is, the common law of Germany, largely basedeceived Roman law. Mevius was explicitly
concerned with arrestment as it was understooceimany.

823 MeviusTractatus178, 182 and 220-3.

%24 |bid 182.

%2%|hid 182-3. Cf PecRractatus190.

826 Mevius Tractatus183. Here he quotes Fav@®dex Fabrianud/Il.xxiv.5. See, similarly, Carpzov
Jurisprudentia forensi®t 1 const 29 def 4.
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those which did accord a preference to arrestmégtttrbe considered equivalent to
the attachment theory.

Arrestment, therefore, was addressed initlsecommunditerature but not in a
way that made things easy for Scots lawyers. Thene significant differences of
analysis between the various municipal laws. Istigking, however, that the two
major approaches to arrestment which are evidetttdarScottish approach can also
be seen in thais communédterature. This is not the place to trace the tgwaent
of arrestment in the various European systems. Meryet may be noted that in
modern Germdfi’ and French la#?® the equivalents of arrestment appear to confer

a subordinate right on the arrester.

(2) Scotland and Europe

The relationship between Scotland and Contineriiking on arrestment was a
complex one. In everyday usage (and indeed in nemiaw) “arrest” refers to
seizure of the person rather than restraint onntlbgement or transfer of assets.
There is evidence of use of the term in both semséise records of the old Scots
Parliament. It was used most frequently to refesegizure of a perséfi but was
being applied to seizure of assets in the fourteemd fifteenth centuri€’

However, seizure of the debtor's person as a mesimafor enforcing obligations

8278930 | ZPO.

828 The position is less obvious in France becaus€tue de procedures civiles d’exécutjimesents
rendering the asset untransferable as the prinféagtf saisie conservatoireart L521-1. However,

in relation tocréancesart L523-1 expressly invokes art 2350 C civ (siadthat, art 2333 C civ) from
which it is clear that the pursuer using Hagsie conservatoirgets a security right in th@éance The
position is less clear for corporeal moveables,dut522-1 does provide that a pursuer who had use
saisie conservatoiren relation to a corporeal moveables and who tiitetains an enforceable title (ie
a court decree) can proceed to sell the assetshwidge been frozen. This right of sale seems
inconsistent with a mere prohibition.

89 Eg RPS1357/11/5-7 and 19; 1424/5 and 7; 1426/23. 1358/amd 7 are particularly interesting
because assets are seized in those cases butréhegic to escheat to the Crown rather than to be
arrested.

830 For instance, a letter from Robert the Bruce tdous officials regarding a remission granted to
Henry Cheyne, the bishop of Aberdeen refers arreérs‘revenues issuing from our justiciary,
chamberlain and sheriff courts of Aberdeen and Bamfhich were “not raised by us or our people
during the times in which they were under our drfgsb arresta nostid’ RPSA1318/31. Similarly,

a general letter of James Il, giving notice of @rdet of the General Council in a dispute about
privileges of sale between Irvine and Ayr, refays'thonorum arrestationibus See also 1482/12/84
and 85, using the term to describe official seiafrmerchants’ goods.
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was achieved by horning and caption rather thamrbgstmert* Thus Scots law
does not seem to have received the whole of thedean institution.

A similar independence is evident in the deploynadrthe concept of litigiosity.
Despite suggestions in thes communditerature that arrestment did not give rise to
litigiosity, Stair used the latter term to describe effect of arrestmefit> Thus the
word “litigious” was being applied to arrestmentdpbefore it was used to describe
inhibition. Arrestment stands alongside apprising adjudication in the first wave
of instances of litigiosity in Scotland.

Further, the variation between treatments of amest in theus communeneant
that there was no single European position to vec&cots lawyers do not appear to
have chosen a particular European system to follmw,is there any evidence of a
particularly systematic approach to borrowing. Thaff Scots law vulnerable to
incoherent development.

In contrast to inhibition, Scottish sources did ramkledge a connection between
arrestment in Scots law and equivalent proceduleswbere in Europe. In his
Observations on the A¢tMackenzie suggests that arrestments in Europe Used
in the same Sense, and are execute in the samdhaAtaywe use them; and all this
Subject is very well treated b@hristin. Tit. 3. ad leges Mechlin. Argent. Tit. des
Arrest. 8.%% Mackenzie's references are to Paul van Christgén’ leges
municipales civium Mechliniensum notae seu comrtieng®>* and Betrand
d’Argentré’s Commentarii in consuetudenines ducatus BritainfifaeMackenzie
somewhat overstates the similarity between theseusts and Scots law, since they
consider arrestment to encompass arrest of theeperson as well as his assets.

As noted above, Mackenzie also made referenceeaud Tractatus iuridicus
de arrestisin his discussion of inhibitiorf§° He relies on Mevius for his account of

the origin of the term arrestment but appears te@ hmisread him. Mackenzie takes

81 Ross does begin his chapter on arrestment withiseussion of chapter one d@uoniam
attachiamentawhich discusses attachment of either the persgoads of the defender as part of the
mechanism for initiating a plea of wrang or unldwcturesvol |, 449; Quoniam attachiamenthl16—

7. Ross suggests that this is the basis of arrestomethe dependence but even he concedes a differe
basis for arrestment in execution.

832 1)1.i.32.

833 Observations on the Ac287.

834 201ff.

835 The title oriDes Arrests & Ostagess in fact the fifteenth and begins with fragmentber 112.

83 Observations on the Acg87.
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Mevius’ etymological argument to refer to arrestinenthe Scottish sense rather
than to court decisions and to have conflated e Greek terms. As a result,
Mackenzie derives arrestment frofipecov, which he equates witlplacitum
incorruptumandinviolatum?®®’

This reading does, however, give a hint at Maclkesariew of the functions of
arrestment:placitum fits with a view of arrestment which is directed te
satisfaction of a claim, andcorruptumandinviolatumsuggest that it is directed at
preservation of thetatus quaso that a matter could be dealt with judicially atelps
taken to enforce any decision. It may also suggest reference to European
materials may not always have been particularlgfoar

In fact, explicit references to continental mateaie relatively rare. The work and
system used seem to vary with the writer rathen tdh the issue at hand. As we
have seen, Mackenzie referred to works from BntaMechlen and Germany.
Forbes mentions the works Mackenzie cited (withekeception of Mevius) but his
most important foreign source concerned the la@afony**® Kames quotes from
Van den Sande’®ecisiones Frisicagand suggests that arrestment was borrowed
from Friesland, or at least the Netherlands, rathan FranceJ*® Walter Ross
attributes the development of arrestment in exenutin an attachment model to
Scots law’s “imbibing the customs of France, an@ tbrinciples of Roman
jurisprudence®® and quotes the passage from Bérault mentionedeifbBell
makes a similar comment about arrestment beingobea from France and cited
Pothier'sTraité de la procedure civil&"

Some of the difficulties in this area may be atitdble to the way in which this
European material was assimilated. It is temptiogthink that two distinct
approaches developed because Scots looked to @tensyn relation to some
problems and another in relation to others butetli®mot enough detailed reference
for a confident conclusion on this point. Also, &ctawyers did not swallow what

87 bid.

838 ForbesGreat BodyVol I, 1212, 1225 and 1227 citing Carpzaurisprudentia Forensis Romano-
Saxocanonicaand at 1216, citing Van Christynem leges mechliniensunand D’Argentré
Commentarii

839 KamesPrinciples of Equity/ol I, 184.

840 RossLecturesVol I, 450. See similarly, Stewaltligence14.

841 RossLecturesvol |, 455.

82 Bell Commill, 62.
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they read whole. For example, although Forbes dreawily on Carpzov, he did not
take the Saxon approach to characterising arrestrban followed Stair and
Mackenzie in adopting the prohibition thedfs.

(3) Letters of arrestment

As noted above, the style of inhibitions was ttetstg point for their analysis. Less
attention was paid to letters of arrestment. Somtm make reference to them but
no attention is paid to the particular wordfftg.Dallas gives two styles for
arrestment®

Their basic form bears strong similarities to lettef inhibition: the pursuer’'s
right is narrated, and the letters assert thatdégfender will take various steps to
dilapidate his estate “in manifest defraud, hud prejudice of the said complainer”.
Once again, the basic concern is an attempt tcatiétie creditor’'s satisfaction by
diminution of the estate. Once again, this atteis\pharacterised as fraud.

However, there are some important differences. ekettof inhibition were
addressed to the debtor and to the lieges and qoég obviously contained a
prohibition. Letters of arrestment, on the othendyaare addressed to messengers at
arms, who are directed to “fence and arrest” althef debtor's moveable property
“wherever, or in whose hands the same may or caappeechended, to remain in
their hands, under sure fence and arrestment” cemtifion is provided to the pursuer.

At first sight, the words “fence and arrest” migte¢ taken to suggest that the
messenger at arms should do something to the pyapself, perhaps even seizing it
(given the common understanding of arrest of agmrsHowever, the words “to
remain in their hands” prevent such an inferende Best reading seems to be that
the messenger was mandated by the court to ordeeweh was in possession of the
property or whoever owed the debt not to give it up

As Kames notes, arrestment neither orders nor gsésopayment or delivery to
the arreste??® That does not come until the summons for the aaiofurthcoming.
He therefore infers that arrestment, like inhibitics merely prohibitory and that it is

83 ForbedinstitutesVol |, 274-5:Great Bodyol |, 1202—3 and 1214-5.

844 KamesPrinciples of Equityol Il, 176—7; Rosd.ecturesvol |, 457; BellCommll, 63.
85 DallasSystem of Stilegol 11, 72 and 79.

848 principles of Equityvol II, 177.
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the action of furthcoming that establishes thesters right to the proper{!’ This
explains his contention that furthcoming is likguatication and can be brought
without a prior arrestmefif® However, the need for an action of furthcomingsdoe
not necessarily favour the prohibition theory. Noery right in security entitles to
the security holder to immediate possession orafailee encumbered propefty

For the modern law, Kames’ view is further weakemgdsection 73J of the
Debtors (Scotland) Act 1987, which provides for theomatic release of arrested
funds to the arrester after 14 weeks without thednfor further procedure. Of
course, automatic release is subject to exceptiomghe principle that an arrester
can get his hands on funds after nothing moredtrastment and the lapse of time is
established. That makes it difficult to see arrestiras the inhibition which matches
furthcoming’s adjudication.

Although arrestment involves a prohibition, it iddferent kind of prohibition
from that which we see in letters of inhibition.€Tprohibition is not directed at the
debtor but at the third party who either possetisegoods or is the debtor’s debtor.
That being the case, there is no explicit protobiton the debtor dealing with the
property (and thus no concomitant prohibition oe tleges participating in such
dealings). That said, there is a clear implicatibat the debtor would be acting
fraudulently by dealing with the property. This mayplain why arrestment was
considered an instance of litigiosity long befankibition: the prohibition is implied
rather than express. If arrestment operates byerarg property litigious, it seems
closer to an inchoate adjudication than to inholoiti the creditor has made his
intention to seek satisfaction from this assetrc®athe service of the arrestment,
from which point the debtor is obliged to pay obsitit.

Since arrestment is served on the third party ratien the debtor, there is a risk
that the debtor might not be aware of the arrestnidre court soon developed a rule

that, until the arrestment was intimated to the ewnof the arrested goods, it

7 bid 177-8.

% bid 175.

89 For instance, the holder of a standard securigy ossidential property has to go through an
extensive procedure before selling or foreclosmthe event of non-payment: Conveyancing and
Feudal Reform (Scotland) Act 1970, ss 19-20, 28.
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remained lawful for him to deal with thefif. The debtor was not the only person
neglected by the arrestment procedure; there waproasion for notice to the
lieges, potential fourth parties who might acceptaasfer. The only public act was
the raising of the letters of arrestment.

As noted above, doubts arose in the context ofdichtion about the efficacy of a
court action as a means of publicity. These corscapplya fortiori to arrestment,
particularly because the level of care expectethenpurchase of moveables is less
than with heritable property. The position may hbeen ameliorated by the fact that
the arrestee would usually need to be involvedhd& debtor was to deal with the
arrested property. At a minimum, intimation wouddjuire to be made to the arrestee
or he would need to accept an instruction to holghareal moveables on behalf of a
transferee. This would give the arrestee an oppitytto make the arrestment known
to the fourth party and to refuse to accept th&uston. The arrestee had a strong
incentive to do this: the penalty for breach okament was single esché.

Overall, the form of letters of arrestment suggdbist the core idea behind
arrestment was less clearly established than weasdke for inhibition. This might
be the result of mixed messages from the Contiftémiowever, it is also possible
that their lack of clarity made Scots lawyers mopen to outside influence in this

area.

(4) The 1581 Act

The consequences of breach of arrestment were ssgdfdy legislation in 15813

The statute dealt with three issues: deforcemeaketutiorf,* breach of arrestment,
and “alienationis maid in defraud of creditouri®ll three concern actions which
frustrate a pursuer’s efforts to get satisfactibne legislation is evidence of a dual

response to such conduct.

89 The King v Lumisderf1533) Mor 685;Seytoun v Forbe§1566) Mor 685. CBrown v Gairns
(1682) Mor 13986.

%1The King v Dingwal(1524) Mor 785.

82 Walter Ross’s account of arrestment suggests #ialinpure, prohibitory model which was
polluted by the attachment theory under the pesnginfluence of the French.

$%31581 ¢ 118RPS1581/10/42.

84 That is, impeding the messenger in the executidheodiligence.
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In relation to deforcement and breach of arrestmiiiet remedy was escheat of
moveable® with the modification that the pursuer in the astfor deforcement or
breach of arrestment was entitled to payment ofdeist from the gift of escheat.
Here we see both punishment for disobedience toofficial command and
recognition that the command was imposed for threefieof a particular individual.
Escheat goes beyond what is necessary to compeahsaderesting creditor for loss
of the opportunity to execute against the relevasgets. The punitive aspect is
emphasised by the fact that the Act uses the woochtempnandli€®® to describe
breach of arrestment. By breaking the arrestmbaptdefender has acted in defiance
of an order of the court.

However, the response is not simply punitive. Tiperation of escheat was
modified to ensure satisfaction of the arrestelidgsnt. Further, a fragment in Hope’s
Major Practickssuggests that where an arrestment was put on whstould not
have been, then breach does not give rise to amgitgedespite the Crown seeking
to claim the eschedt’ This rule would make little sense if the sole msg of the
escheat was to impose a sanction for contempt loiateis make sense if a prominent
role is accorded to the reason for the order irfitkeplace. By 1792, compensation
had replaced punishment and the arrestee who laeatie arrestment was only
liable for the value of the arrested go&ufs.

In 1581, an alienation in defraud of a creditor waslerstood as one aimed at
defeating satisfaction of a particular decree rathan as a transfer by a debtor who
knows himself to be absolutely insolvent. The psmn in the 1581 Act for
expedited procedure in such cases casts someohigatrestment. It is drafted on the
assumption that a fraudulent alienation of eittardl or goods could be set aside.
This in turn suggests that, prior to 1581, it h&idaaly become clear that a transfer
made in breach of an arrestment was subject téeciyg@ as a fraud on the creditor.

One important consideration is missing from the1lB8t. There is no suggestion
that the arrester obtains any kind of right in siégun the arrested asset. If that were

the case, there would be no need to try to setrdémsfer aside and the arrester would

85 |e confiscation of all moveable property by the@n.

8% |e contemptuously.

87 HopeMajor PracticksVI.xxxvii.8.

88 Grant v Hill (1792) Mor 786. On the penal consequences of hregarrestment see further GL
Gretton “Breach of Arrestment” 1991 JR 96 at 104—6.
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not need any supplementary recourse against trestee’s escheat. The Act
therefore sits slightly more easily with the prahdn theory than with the
attachment theory. However, it is difficult to ptoio much emphasis on this. As
noted above, iflRamsay v Wardla¥’ a transfer was reduced on the basis of fraud on
a creditor despite the fact that the defrauded ittnedhad already completed a
comprising (obtaining a real right in the propestyich was disponed).

The early materials on arrestment in Scots law o therefore, tip the scales
very far one way or the other. It is necessaryxangne the detailed rules, most of

which developed in the seventeenth and eighteenttuies.

(5) Detailed rules on arrestment

(a) Death of the arrestee or debtor

The death of the arrestee or the debtor providesfitist test for a theory of

arrestment. If arrestment gives a right in securigither death should pose a
problem for the arrester. the arrested asset waaldain burdened. On the
prohibitory model, however, the obligation may reguo be reconstituted as was
the case with inhibition.

Cases from the early seventeenth century establidieg furthcoming could be
pursued where the debtor died, provided that thbtods executor or other
representative was also calféd.

Mackenzie and Stair argued that, since arrestmeastavpersonal prohibition on
the arrestee, it required to be renewed if thesteeedied, just as an inhibition dfd.
The point appears to have been accepted by St&uand Forbe&® although the
former was very doubtful about the soundness ofhe It did not give rise to any

further ligation until 1738, when Stair’s positizras challenged i&arl of Aberdeen

859 (1492) BalfourPracticks184 ¢ XX.

80 Dempster v Dingwal(1610) Mor 778Clark v Erle of Perth(1611) Mor 778. If litiscontestation
had already occurred in the action for furthcomiibgyas necessary to transfer the summons so that
the representative could be included but this dadsrepresent a serious departudérling v Lady
Auldbarr’'s Tenant§1616) Mor 779.

81 Mackenzidnstitutions321; Stair 11.i.26.

82 steuarDirleton’s Doubts13—4.

83 |nstitutesVol |, 275; Great BodyVol |, 1214.
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v Creditors of Scdt® The arguments presented brought the two theartessharp
focus. The arrestee had died and the arrester stwgihcoming from the heir. The
latter objected that the arrestment did not extemdhim on the basis of Stair’s
“personal prohibition” theory, suggesting that atneent was analogous to inhibition
and furthcoming analogous to adjudication.

The arrester argued that arrestment must be mareahmere prohibition since it
formed the basis for the action of furthcomingit Mvas merely a prohibition, then it
was difficult to see why the arrestee should begebl to deliver or pay out to the
arrester without the latter obtaining some riglgc@dly, in contrast to the rule for
inhibitions, the date of arrestment establishedrjiyi in questions with other
arresters. Thirdly, an arrestment beat an ass@nathich was not intimated prior to
the arrestment. Fourthly, an arrester competed artlexecutor-creditor by date of
arrestment rather than furthcoming.

The contrast between the two approaches might esepted in the following
terms. The heir relied on the basic characterisasfcarrestment which was found in
Stair and on the analogy with inhibition, with Igtregard for the rules on the
interaction of arresters with other creditors whidbveloped in the seventeenth
century (and which are considered in more detddvioe The arrester relied on these
rules.

The latter approach prevailed and the action dh@oming was successful, much
to the surprise of Lord Kilkerran, who noted thahis was new, and till it shall be
followed by another judgment, cannot be calledtdeskepoint.” Kilkerran’s reserve
seems to be echoed by Bankton, who tries to takadale way, beginning with
Stair's analysis, suggesting that the arresteeis ‘ineight lawfully pay, without
regard to the arrestment, before he is interpdiledeviving the action against him”
but pointing out that the arrester can nonethelessy an action of furthcoming,
provided that the debt is proved by writ. From thie concludes that “while the
subject isn medio[ie prior to the heir paying or delivering up tagested asset], an

arrestment is understood to beexus realisa real lien”[.§*

864 (1738) Mor 774; J Fergusson of KilkerrBecisions of the Court of Session, from the ye&81®
the year 17521775) 35-6.
885 Bankton 111.i.36.
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Erskine makes a clearer break from Stair, endorsiagattachment thedtyf and
explaining the lawfulness of payment by the heir pastection of bona fide
payment®’ Erskine’s approach was repeated by More in hission Staff® and by
Stewart® It appears to remain good law. The rule on thettded the arrestee
appears to be a case of a move from the prohikitidhe attachment theory; yet it is
reconcilable with the prohibition theory, for madtligations survive the death of the

obligee and thus bind the executor.

(b) Arrestment and poinding

The clearest application of the prohibition themythe treatment of competition
between arrestment and poinding. By the end oféventeenth century, it was clear
that poinding of arrested goods released the agesom the obligation to make
furthcomind’® and that the arrestment did not operate to preyending®’*

Mackenzie summarises the position in khetitutions

Arrestment being but an inchoated Diligence, disging the Party in whose
Hand theArrestmentis made, to pay, the Right to the Goods arrestathins still

in the Debitor, and may bpoindedfor his Debt; forPoinding is a complete
Diligence, giving an absolute Right to the Gopdinded®’?

The arrester has merely taken a step towards @ogarright in the arrested asset.
This is enough to prohibit a voluntary grant but,the poinder acts before
forthcoming, he is preferred. Poinding gives a magiht. If the arrester had a real
right, the poinder would have taken subject to that right®”®

Steuart took a more radical approach. The rule @nding led him to draw a
parallel with the inhibition-adjudication relatidnp from which he inferred

(contrary to the established rule) that a secomester who got furthcoming first

:Zj Although he does suggest, rather surprisingly, tenexusis caused by litigiosity.

Ilvi.11.
88 stairInstitutions of the Law of Scotlarfe" edn, ed with notes by J S More, 1832) Vol Il, &six.
89 Diligence 134 despite his general preference for the probibtheory: 126—6.
870\Wright v Thomson and Archiba(d611) Mor 2757Lesly v Nuné1636) Mor 2759.
871 Hunter v Dick(1634) Mor 2757;Dick v Spence and Thoms@h635) Mor 2758Lesly v Nune
(1636) Mor 2759;Forrester v Tacksman of Excise of Edinbur@®79) Mor 2760;Competition,
James Corrie, Provost of Dumfries, with Robert Mead(1736) Mor 2760
872 |nstitutions322. See also Stair 111.i.37.
873 This is true even for the “weak” real rights whiate discharged by loss of possession: 8ethm
I, 60-1.
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would beat the prior arrest&f This does not seem to have garnered much support
elsewhere.

Kames uses vulnerability to poinding as part ofdnigument for the prohibition
theory. He suggests that arresters would rank g dafurthcoming under “the
common law” but that equity intervenes to bring atltbe established rule in relation
to competing arrestments.

The rule on interaction with poinding clearly pnetsal problems for those who
tended towards the attachment theory. Given hisacherisation of arrestment as a
nexus realis Bankton might fairly be placed in this categadnitially, he presents
the rule as a simple exceptidfi.Later, however, he seems to hint that the arrester
vulnerability to later poinding is a consequencetlod fact that arrestment is a
“preparatory diligence®’” Erskine is similarly ambivalent, observing thatn“a
arrestment is only an inchoated or begun diligengbich of itself gives no
preference” and that it must therefore be compldigdfurthcoming®’® despite
favouring the attachment theory elsewhere. Erskidenowledges that arrestment
secures a preference against assignees and suhisagestment®’®

Bell follows Erskine in explaining that post-arme&nt poinding prevails because
arrestment is “incompleté® Furthcoming is necessary, “the transference ofehé
right not being completed till decree of forthcomime pronounced®! He does not
address the difficulties which the prohibition thedaces in relation to other rules,
being content merely to list the rules for compatitwith authority in the footnotes
but no analysi&®?

Hume had more enthusiasm for the attachment thesuggesting that it had
replaced the prohibition theory “[ijn our later ptige”, although he concedes that

the change was not uniforff Hume deals with the rule on poinding by suggesting

874 Dirleton’s Doubts13—4. See also Forb&seat BodyVol |, 1215.
::Z KamesPrinciples of Equityl 74-8. The rule on arrestments is discussed fubtaiew.
111.i.32.
877111.1.54.
878 111.1.15.
879111..18-9.
880 commll, 61.
%1 1hid 63.
%2 |bid 69
83 HumelL ecturesVol VI, 107. Lord Deas endorsed Hume'’s view of a transitiom the prohibition
to the attachment theory in abiter dictumin another significant 19century case on arrestmert
fundam jurisdictionemLindsay v London and Northwestern Railway(C860) 22 D 571 at 598.
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that arrestment of corporeal moveables does nathatthe items themselves but
rather the debtor’s right to have them returned. iime’s analysis, completed

poinding takes away the debtor’'s ownership of teeds and thus destroys his
personal right to have them returned. That in tngans that the arrester has no right
in security because its object no longer exfts.

This analysis deals with one of the principal obls® to acceptance of the
attachment theory and also provides an explan&tiothe apparent overlap between
diligences against moveable property. A similarrapph was taken in very different
circumstances inHeron v Winfields, Lt8%° There the purported arrester had
deposited goods belonging to the debtor and thearglgoto arrest thenad
fundandam jurisdictionemAmong the grounds for finding that the arrestmeat
not good was the absence of a personal obligatiokeliver the goods to the debtor.

Gretton criticises the analysis iieronon four grounds: goods are arrestable even
where there is no contractual relationship betwdenarrestee and the debidt;
goods which are exempt from poinding (nhow attachinare also exempt from
arrestment; documents cannot usually be arrestsdl;aarestments are subject to
prior real right<®’

It is possible to defend Hume’s thesis from attlessne of these challenges. It
proposes an obligation to return the property bi#t iis not necessarily a contractual
one. Hume seems to refer to the general, non-ado#i obligation to return
property which belongs to anotH&f.

On the overlap between the property exempt fromgiog or attachment and that
exempt from arrestment, it should be noted thasament is only worthwhile insofar
as it can lead to furthcoming. While, on Hume’srapagh, arrestment does not affect
the arrested corporeal moveable, furthcoming adstadoes. If it did not, the
property could not be sold. Property is excludeomfrpoinding or attachment
because there are policy reasons for refusing privde the debtor of it. These

%% |bid 108-9.

855(1894) 22 R 182.

8% Moore and Weinberg v Ernsthause®il7 SC (HL) 25.

87 Gretton “Diligence” para 281.

838 Stair 1.vii.2. See similarly, Lord Kinnear's suggien that the obligation might arisex contractu

or quasi contractlt (1894) 22 R 182 at 185. This general obligattonmake restitution of the
property did not apply ilHeron because the “arrestee” held the property on betiahe debtor who
had a lien over the property. The lien meant tlgther he, nor anyone holding on his behalf was
obliged to return the property to the owner.
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reasons would apply to furthcoming as much as tmdiog or attachment. If
furthcoming of an item would be barred, there setis little point in permitting it
to be arrested.

The fact that the arrester takes subject to paal rights might be explained on an
analogous basis. The point of arresting the rightecover the property is to get
access to that property by means of furthcominghdf property is acquired by
furthcoming, it will be encumbered by the real tgyim it which exist at the time of
acquisition. If it is sold free of these burdertng holders of the prior real rights must
be compensated, just as prior security holders rhaspaid off if a subordinate
security holder sells property which is subjecatiaght in security.

These defences against Gretton’s challenges poird tleeper problem. The
debtor’'s personal right is merely a right to hawve property delivered to him, not a
right to conveyance. He already owns the propéycannot be granted any greater
right in it. All that the third party possessor cda for him is put him back in
possession.

The arrester does not want mere possession ofrtipeny. He wants ownership
(or to be able to confer ownership on a buyer pamsuo a warrant to sell).
Acquiring the debtor’s right to delivery will notivgg him that since it is merely
concerned with giving possession. If the arresdoiget ownership or the power to
sell, furthcoming has to be conceived as some lohdadjudication. There is
authority for this view of furthcomif§® but it creates problems for the rules on

competitions between arrestments.

Suppose David owes money to Andrew and Alexa. Hisstc car is possessed by
Terence, who borrowed it for a month. On day onedr&w arrests the car. On
day two, Alexa does the same. A month later, Algets a decree of furthcoming.

The day after Alexa’s decree, Andrew gets his.

As discussed below, it is well established that imdshould prevail in this case
on the basis of his prior arrestment. However, ami's analysis, it looks as if
Alexa is in a stronger position. Andrew might haveetter right to delivery of the

839 Eg Stair 111.i.42 and 1V.1.26.
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car by Terence because he attached that first. tAEwedlexa has the first
furthcoming and thus, by the time it was “adjudged” Andrew, Alexa has
already obtained a prior real right. In that sikmat the right that Terence delivers

the car will be of little comfort.

Hume gets round this by suggesting that “the deéa&éorthcoming, when given,
relates back to the execution—[so] that it laysnexus or line on the fund
arrested®® For Hume, Alexa does acquire a right to the car this is later
retrospectively undermined by Andrew’s decree athitoming since, when both
rights are backdated to their respective arrestsnémdrew’s ends up being the first.
Such retrospectivity is unattractive and liablegtee rise to uncertainty: how long
must Alexa wait for Andrew to get his decree? Fentlit undermines the strength of
Hume’s argument in relation to poinding. If backdgtcan defeat Alexa’s prior
furthcoming, why would it not have stopped Peterowgoinded the car between
Andrew’s arrestment and his furthcoming? Hume’'srapph does not provide a
satisfactory way to read the rule on poinding immanner consistent with the
attachment theory.

In his discussion of arrestment and poinding, Stewsdirm in his adoption of the
prohibition theory: it gives “no right of real sety in, and operates no transference
of, the subject arrested®> For him, therefore, the rule on poinding was etsy
reconcile with his approach although he does ran leeavily on it when stating the
prohibition theory. Neither does he allow it to pusm to conclusions in the teeth of
the authorities in the way that Steuart did.

The picture was somewhat muddied by discussiontheénnineteenth century
about whether poinding was completed by mere eimtur whether the poinder
required to secure either sale or possession gbdireled good&®? However, these
considerations do not bear too heavily on the prtegeestion because it has always
been accepted that once a poinder acquires hisighalwhatever may be necessary
to do that) he beats an arrester who has not @atdirthcoming. If arrestment gave

the arrester a real right in the goods, even a tetegb poinding should rank behind

890 HumeLecturesVol VI, 107-8.
891 StewartDiligence 125
892 For a summary see StewBitigence159-60 and 364—6.
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him 2% The relationship of arrestment and poinding presigtrong support for the

prohibition theory.

(c) Arrestment and buyers of corporeal moveables

While the 1581 Act suggests a clear approach tofh#ll transferees of arrested
property, the position of those who were not coniplvas less clearJornaw v
Drumond® seems to suggest that a buyer is not affectech layrastment unless it is
intimated to him.Aitken v Andersons similar: the court held that “an arrestment
made upon goods could not hinder the lieges toibulye public market®® Given
the lack of proper publicity for the arrestmentstapproach is understandable.

Different priorities motivated the court Wardlaw v Gra§®® and Innerweek v
Wilkie.®¥” In both cases, a prior arrester belabaa fidepurchaser. Iinnerweek the
basis of the decision was that the arrestment Sdicaffect the wool really at the
instance, and to the behoof of the arrester’ thathing done thereafter could
prejudice him. The result might have been explaioedhe basis of litigiosity by
arguing that the raising of the letters of arresthveas a matter of public notice and
that the buyer was therefore in constructive béth.f&® Instead, the language of the
attachment theory was deployed.

Innerweekwas somewhat unusual since the arrestment wasidahe debtor’s
own hand$®® Again, the language tends to support the attachnikeory:
“Arrestment of goods in the debtor's own possessmmd to affect, and to be a
nexus realisas well as if it had been in the hands of a tharty.”®%

Allowing arrestment in the debtor’s hands raiseshoblem of lack of publicity
particularly sharply because there is no thirdyppdssessor to sound the alarm. For

this reason, and because it could operate to frakkzd the debtor’s liquid assets,

893 Bell Commll, 60.

894(1615) HopeMajor PracticksVI.xxxvii.20.

895 (1620) Mor 786.

89 (1611) Mor 786.

897 (1624) Mor 733.

89 As Stair argues at 111.i.40 and 42.

89 For other examples, s&haws v M’Churocif1685) Mor 733 (where the matter did not arise for
decision because the arrestment had prescriadin v Toschocl{1688) Harcars®ecisionsl8.

%% Gairn v Toschoch
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arrestment in the debtor's hands was rejected hir. 8t His view persists in the
modern law’®® But even if arrestment in the debtor's hands igdul potential
purchasers have no reliable way of ascertainingtivenegoods are subject to
arrestment. This concern led some eighteenth-cemititers to suggest that a good
faith purchaser would be protected from arrestment. Kames, the result was a
simple application of the principles of litigiosit$3ince there was no mechanism for
public notification as was the case with other anses of litigiosity, potential
purchasers could not be in constructive bad f&ith.

Even those who tended to favour the attachmentyhecognised that good faith
purchasers should be protected. For example, Barddacedes that the purchaser
was protected in the same paragraph as he stategheral view that “arrestment
imposes a kind of real burthen, and is not simpbyahibition”. His justification was
the maximmobilia non habent sequelattf

This rule persisted in the nineteenth century. Balys that, while arrestment
“confers a preference”, it “creates no further megiht, so as to entitle the creditor to
follow and vindicate it from third parties acquigibona fide”?® This is consonant
with his general preference for the prohibitiondiye Stewart agree$® subject to
the rather surprising caveat that the purchaset hue obtained possession of the
goods even if ownership has passed without delivader the Sale of Goods AY.
He offers no argument to explain why this mightthe case. It may be that he
reasoned that the arrestment persisted for asdsrije arrestee was able to comply
with an action of furthcomingf®

It seems likely that a good faith purchaser wouddtmue to be protected in the

modern law. No authority has been discovered wigixpressly disapproves such

0L )1.j.25.

%2 Erskine 11.vi.5 (Stair seems less enthusiastiouatarrestment in the debtor’'s hands than Erskine
suggests); HuméecturesVol VI, 96; Bell Commll, 70; Gretton “Diligence” para 261. Cf Forbes
Great Bodyvol I, 1208-9; Bankton Il1.i.32.

993 principles of Equityvol II, 184-5.

%04 )1.i.32.

%% prin §2278. Adherents of the attachment theory wouldsoggest that the arrester should be able
to vindicate the property since no-one allegesttiatarrester owns it. Despite that, Bell's intentis
tolerably clear.

%% Diligence 126-7.

%7 |bid 127-8.

%% See Gretton “Breach of Arrestment” 103.
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protection®® Gretton endorses Stewart’s positidh.Of course, an arrester will

prevail over a gratuitous or bad faith acquifebut that result can be explained
under the prohibition theory by the normal prineglof litigiosity. The rules

governing the relationship between the arrester asmolsequent purchasers are
consistent with the prohibition theory but Banktalves provide a possible

mechanism for reconciling them the with the attaehtriheory.

(d) Competition between arrestments

Evidence of early adoption of the attachment thé®fpund inWallace v Scot? A
prior arrester without a decree competed with asgbent arrester who had obtained
one. The question divided the Lords but the firsester prevailed. The majority
were persuaded by the analogy of pledge. Thishgetane for the rule which would
eventually prevaif*®* However, note should be taken of a number of catese the
first arrester ranked behind or alongside a sule@dcarrester. In some, the Lords felt
that two creditors who had the same diligence aad pursued their remedy
assiduously should rank equally provided that orresément followed the other
closely®* This might been seen as motivated by concern®goas to those which
led to the Diligence Act 1661. Thus it is not neszesy inconsistent with the
attachment theory. Whatever its rationale, it ditl persist.

By Stair's day, priority by date and time of arreent appears to have been
settled”® In Wightman v Setgt® the result was justified in terms of the attachmen
theory. The first arrester was preferred althougithbhad obtained decrees of
furthcoming on the same day and the second arreatepossession of the arrested

goods. The Lords found that arrestment gavediams realeon the goods®’ The

%9 Although it is somewhat perplexing that a goodhfaiurchaser of corporeal moveables should be
protected where a good faith assignee is not.

*10“Breach of Arrestment” 102-3.

%1 See, eg StewaRiligence128.

912(1583) Mor 807.

%3 Robertson v M'Ewaif1680) Mor 814

914 gpeir v Mure and Muresof1611) Mor 808.

%15 Stair 111.i.46; Cunningham & Lyle v Wallac€l666) Mor 8091 auder v Watso§1685) Mor 814,
although a prior arrester could lose his prioritygrounds ofmora and Stair does appear to suggest
that the basic rule is priority by date of decreB/axxxv.6.

%16(1697) Mor 815.

17 See furtherlaird of Dundas v Murray1738) Mor 8211 ister v Ramsay1787) Mor 824; Erskine
I11.vi.18; HumeLecturesvol VI, 108.

188

www.manaraa.com



equivalent rule whereby assignations intimated hendame day rankeahri passu
was reconceived as a response to uncertainty aheutiming of the competing

acts®

Where there was no uncertainty, tvor temporerule could be applied.
These authorities and reasoning were applied topeting arrestments in the
eighteenth century??

A posterior arrester with a decree was preferred poior arrester without one in
Scott v Keitt?*® The first arrester lost out because of a conceat one creditor
should not have to wait for a less diligent creditget his act togethéf* However,
this case did not establish that arrestments watked by date of decré& Where
both creditors had obtained decrees, the firstresaiprevailed even if he was second
to obtain decre&® Further, from the eighteenth century, arrestmemts the
dependence began to be permitted to compete bytlateestment even when there
was no decree, providing that the prior arrestes m@t dilatory in the pursuit of his
decree’® This shift removes any doubt that this class sfesamight be thought to
cast on the attachment theory.

Posterior arresters were also able to obtain sepete in cases where the first
arrestment had been done on a bond which was hduge even if both had become
due by the date of the competitithii. The challenge that this result poses to the
attachment theory may be illustrated by consideramglogous application to
standard securities. Craig lends £50,000 to Damtuet repaid in one lump sum 10
years from the date of the advance. The loan isreddy a standard security which
is duly registered. During the 10-year period, Ddmrrows another £50,000 from
Colin. That is to be repaid in 2 years. Danni hguvitefaulted on the second loan,

918 Stair IV.xxxv.7; Erskine 111.vi.18; HuméecturesVol VI, 109-10;Wright v Andersoif1774) Mor
823.

919 SteuartDirleton’s Doubts16 (although Steuart preferred an equalisation)rilerbesGreat Body
Vol I, 1225-6; Bankton 111.i.42 and Erskine II.48; Cameron v Boswell1772) Mor 821. Theari
passurule continued to be applied in cases of uncegairight v Andersoif1774) Mor 823.
920(1626) Mor 808.

%21 Stair 111.i.46; Erskine 111.vi.18.

922 Although Stair appears to suggest as much onakis bf the prohibition theory: IV.xxxv.6.

923 Seatoun v Jackl665) Mor 809:.Cunningham & Lyle v Wallac&1666) Mor 809:Montgomery v
Rankin(1667) Mor 809;Sutie v Ros§1705) Mor 816Brodie v M'Lellan(1710) Mor 816RRoystown
v Brymer(1716) Mor 819.

924\Watkins v Wilkig1728) Mor 820Bayne v Grahani1796) Mor 2904; HumeecturesVol VI, 110.
9% Charters v Neilson(1670) Mor 811;Mader v Smith(1673) Mor 812;Pitmedden v Patersons
(1678) Mor 813.
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Colin seeks to enforce. We would be very surprigedind Craig ranking behind
Colin because his loan was not yet due.

However, that approach did not persist. Erskineifreatlit, treating competitions
where the arresters’ debts were due on differenésd@an the same terms as
competition between an arrestment in execution amd arrestment on the
dependence: the arrester whose debt is not duestaust aside because he is not in
a position to demand furthcomifi@f. That meant that, where both debts had fallen
due, the first arrester would prevail.

Bell took a more robust attitude, arguing that adlamental difference between
English and Scots law was that the latter followrezl Civil law tradition in allowing
diligence to be done in security of future and oagent obligations?’ He suggested
that, while Erskine’s argument might be “unobjectible” where the debtor is
solvent, it is “unsound” in cases of insolveri®y. Bell pointed out that Erskine’s
approach would deprive a creditor who had usedstment in security of the benefit
of his diligence in the very circumstance when tas Vikely to need it*° He did not,
however, consider the implications of this approédmhthe theory of arrestment.
Bell's approach established the rule which perssthe present day, that even those
who arrest on the dependence or whose debts argehdue rank by their date of
arrestment™°

The rule that arresters competed by date of areggtnather than of furthcoming
posed an obvious challenge for the prohibition theés noted above, Steuart and
Forbes went as far as to deny prior by date ofsament but such a position is
impossible to sustain in the face of the autharitethe contrary.

Stair tried to explain ranking by date of arrestings an effect of litigiosity. He
suggested that it meant that neither a voluntaedd®or posterior diligence could
affect litigious property, unless the party who dered the property litigious was
negligent®* This understanding of litigiosity differs from théound elsewhere in

Scots law and it is not even consistent with Staocwn view on the relationship

2% 1].vi.18.

%27 Comml, 332-3.

2% |hid 333-4.

%29 1hid 334.

%30 Hume LecturesVol VI, 111; StewarDiligence 138—40; Gretton “Diligence” para 28Kitchell v
Scott(1881) 8 R 875.

%1111.i.42. Kames makes a similar argument in higenonStevenson v Graril 767) Mor 2762.
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between poinding and arrestmétftif arrestment did prohibit posterior diligence by
rendering the property litigious, it should exclymending as much as arrestment.
Kames’ argument was similar. As already mentioneel, suggested that the
common law rule was ranking by furthcoming but thetesters ranked by date of
arrestment because equity intervened by rendettireg property litigious>> A
creditor who knows about an arrestment should staide and let the person who
had started first complete his right. The problem with this argument is that it
proves too much, just as Stair’s did. It would afsean that a poinder should stand

aside®®

and it would mean that no-one could adjudge ptgpehich the debtor had
contracted to sell. Also, like Stair, Kames seemssttetch litigiosity beyond the
normal understanding of the concept. The resuttoisconsistent with the “race to
completion” principle which Scots law generally dpp to competing personal
rights to real right§°

Recognising that a mere prohibition was not sudfitito explain why competing
arresters ranked by date of arrestment, Stewagtjedr that arrestment was not
simply a prohibition but also “an inchoate attachii€®’ That meant that the
arrester had staked some sort of a claim to thet &swking it more like citation in
adjudication than an inhibition) and Stewart bedgwvhis explained the result of
competitions between two inchoate diligences (egrevha multiplepoinding was
raised by the arrestee before either arrester ceedk furthcoming or where an
arrester competed with an incomplete poindiig).

Stewart goes on to say that an arrestment depdndsts preference over a
completed diligence on decree of furthcoming haviegn obtained prior to the
completion of the competing diligenc&® This might seem to suggest that, where a
second arrester completes his diligence by furtliegnfirst, he will prevalil.

However, Stewart appears to have had other dilggeme mind such as poinding

932 As Hume points out:ecturesvol VI, 108.

933 KamesPrinciples of Equityl 79-80.

94 bid.

935 Kames does recognise this, and criticises theamleompetition between arrestment and poinding:
Ibid 182.

93¢ This was famously illustrated Burnett’s Trustee v Graingd2004] UKHL 8, 2004 SC (HL) 19
but Lord Rodger shows that the approach has attadgion in Scots law.

%7 Diligence125-6.

998 |pid.

%9 |pid.
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because he later recognises that “In competitiber se arrestments are preferred
according to priority in date, and it is immateri@aho gets the first decree of
furthcoming.®® He makes no attempt to relate this back to hioessinent of the

prohibition theory.

(e) Arrestment and confirmation as an executor-creditor

Arresters also found themselves in competition veitiecutor-creditors whose real
right was acquired by confirmation. The early auties on this topic are mixed. In
Riddell v Maxwef** andHume v Hay*? an arrester was preferred to an executor-
creditor who obtained confirmation between arrestmend forthcoming. In the
latter, Harcarse records that the Lords came te #ew on the grounds that
arrestment wasrfexus realiswhich could not be prejudged by the debtor’s loeat
more than real rights of poinding the ground, &c.”

These cases support the attachment theory: thsterrqgrevails because his real
right predates the executor-creditor’'s. Other aitiles, however, point in the
opposite direction. Reportingussell v Lady Balincrieff* Harcarse suggests that,
“if the confirmation of the rents had been anteti@rthe decreet [of furthcoming]
they would probably have decerned in favour of [eecutor-creditor].” The most
likely basis for such a decision would be an appion of the prohibition theory,
since it would mean that the arrester did not aeghie right until furthcoming.

The prohibition theory appears to have been appii€armichael v Mossmatt*
where the executor-creditor was preferred becaulseconmfirmation prior to
furthcoming. Kilkerran suggests that counsel mastehfailed to citdRiddell but that
the arrester did not reclaim because “the Lords, full Bench, were so unanimous”.
The approach irCarmichaelwas followed by two nineteenth century ca¥és\o

consideration was given to the earlier authoritidsich support the attachment

%9 1hid 137.

%1 Riddell v Maxwel(1681) Mor 2790.

942(1688) Mor 2790. See al€rawford v Simsof1732) Mor 2791.

943(1688) Mor 2791.

944(1742) Mor 2791.

%5Wilson and M’Lellan v Flemin@1823) 2 S 430Anderson v Stewa(i.831) 10 S 49.
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theory. These cases have been taken by subseqtiterswo establish the la¥°
Alongside the rule on poinding, the rule regardengcutor-creditors is one of the
major obstacles to acceptance of the attachmeoitythe

(f) Arrestment and heritable property
Where rents were arrested, arresters could finmsb&/es in conflict with holders of
rights in heritable property. The authorities hare mixed. InWarnock v Andersoa
creditor had arrested rents and sought furthcortiififhe buyer of the relevant land
compeared and pled that he had a contractual tagttie land which predated the
arrestment, pointing to the parallel with inhibiticHe suggested that the same rule
should apply to arrestment. This argument was tejlean the ground that arrestment
was different to inhibition because it “behoveduork upon an existing body.”

In Stewart v Stewartan adjudger of a heritable bond was preferredano
arrestment between citation and decree of adjuditaifhe successful argument
relied on the fact that an arrester was vulnerabf®inding until furthcoming?®

(g) Arrestment and assignation

The clearest application of the attachment theany lse found in the relationship
between assignation and arrestment. As Hume Abték arrestment were truly
analogous to inhibition, an assignee to whom thexldd assignation was delivered
prior to the arrestment should be safe. The acissignation was not prohibited
when the assignor acté¥. In fact, an assignee must have intimated befoee th
arrestment in order to prevail. That suggests a tadgntimate or serve between the
assignee and the arrester and thus gives strompdup the attachment theory. The
arrester’s preference is not based on the assgneengful conduct, since the
assignee has done nothing wrong. Rather it is basetie principleprior tempore
potior iure est He completed his real right first.

%46 Bell Commll, 69 fn 2; HumelLecturesVol VI, 109; StewarDiligence134-5; Gretton “Diligence”
para 299.

947(1633) Mor 2787.

%48 (1705) Mor 703.

%49 HumeLecturesVol VI, 108.

50 Fairholm v Hamilton(1755) Mor 2778 does appear to have been decidestding to this logic.
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Competition by date of arrestment and intimationswapplied in the early
seventeenth centufy’ In a case from 1630, the assignee and arrester raeked
equally because both intimation and arrestment wene on the same d&.This is
best understood as an instance of the reasoninchwfar a while) led to arresters
being ranked equally: both had pursued satisfactdh all diligence. Similarly,
Adie v Scrimzeoreflects the later rule on competing arrestmeAtsestment and
intimation were on the same day and the Lordsthelt they could not determine
which had been earlier because the schedule cftareat did not give the particular
hour it was made so the two arrestments rapietpassi’™>

Another parallel with the rules on competing amestts can be seenouglas v
Mitchell.®>* An arrestment was followed by an assignation tereditor who
intimated by serving an arrestment. The first dereas not in a position to object
to payment because he had not yet obtained a dédresewas an application of the
rule that a creditor who is not ready to seek ftothing cannot expect another who
is ready to wait for him.

As these special rules fell away, the rule on cditipe by date of arrestment
became clear. The approach to arrestments anchatisigs presented challenges for
proponents of the prohibition theory which wereitamto those posed by the rule on
competition between arrestments.

As noted above, Stair invoked litigiosity to expldhe arrester’s success. Kames
took the same approach but his account was morgeStbNoting that both the
debtor and the assignee may be ignorant of thetaremt, Kames argues that both
must be in bad faith before they will be affected the prior arrestmerit® He
concedes that there are “many decisions” whicheprah arrester where the deed of
assignation was delivered prior to the arrestmemtniot intimated until afterwards
but simply says that he “cannot comprehend” theslfas these decisions and points
out that the authorities are not uniform.

%1 A v B(1618) Mor 2771Pavidson v Balcanqudll629) Mor 2773.

%2|nglis v Edward(1630) Mor 2773.

953(1687) Mor 2775.

954(1638) Mor 2774.

955 KamesPrinciples of Equityvol II, 182.

%°hid 183-9.

%7bid 189. He argues on the same basis that an assigmebas not intimated prior to the
competition should be preferred to an arrester arhests after the assignation.
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The first example which Kames gives of contrary hatty concerns a
competition between assignees of rent and adjudici®® He points out that an
assignee to whom the deed of assignation was dedivprior to citation prevails
over the adjudger provided that he intimates befoeedecree. From this he argues
that “An arrestment surely makes not a stromgusupon the subject than is made
by the summons of adjudicatioft® This seems very close to begging the question,
since the essence of the attachment theory isatiastment does indeed make a
strongernexusthan citation in an adjudication. The other autlgois Fairholm v
Hamilton®® which concerned a competition between a Scottiststment and an
English assignment. Kames relies heavily on theé tlaat at that time English law
considered an assignment as a procuratomgm suambut he rather neglects the
fact that it operated to transfer title in Equititivout the need for intimation. Neither
of Kames’ arguments seems to have enough forcehtot the weight of authority
which suggests that the relationship between anessis and assignations is best
understood in terms of the attachment theory.

Despite having endorsed the attachment theory bkEs®y Erskine attempted to
explain the interaction between assignation anelsarrent without recourse to it. He
suggested that, where delivery of a deed of assmmaas followed by arrestment
by another creditor and finally by an intimatiometassignee’s intimation was
“accounted part of the voluntary deed” with theuleshat the voluntary deed is
completed after the prohibition is laid on and satruck at by litigiosity®* Once
again, this is a version of litigiosity which is sftustronger than that which applies in
the case of inhibition or inchoate adjudicationctker, the intimation is the act of the
assignee, who is surely as entitled to look to &wen interests as any other
creditor®®As with competition between arresters, Bell andv@te state the rule but
do not attempt to integrate it with their broaderary”®
It seems clear that the prohibition theory canreaiant for the settled rules on

competition between arrestment and assignation.

98 Smith v Hepburn and Barclg$637) Mor 2804.
%9 1hid 189-90.
ZZZ (1755) Mor 2778, referred to in Kam@sinciples of Equityvol I, 191.
Il.vi.19.
%2 See further Scottish Law Commissi®eport on Diligence on the Dependence and Admiralty
Arrestment{SLC 164, March 1998) para 9.18-9.
%3 Bell Commll, 69; StewarDiligence141.
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(h) Arrestment and sequestration

As noted in chapter 4, collective insolvency pragesd did not develop until
relatively late in Scots law. The first collectigequestration procedure covering
moveable property was introduced in 1772That statute provided for equalisation
of diligence done in the window from thirty (latextended to sixty) days before
notour bankruptcy and four months aftef®rt.The rule is preserved in the modern
legislation with apparent insolvency taking the celaof notour bankruptcy®
Further, arrestments done during the sixty daysr o the date of sequestration are
struck down as ineffective to create a preferenas &re post-sequestration
arrestmentsy’

These equalisation rules meant that the cases iohwdn arrestment without
furthcoming competed with a trustee in sequesmati@re limited. The effect of
sequestration on the right of an arrester, theeeftid not come to be settled until the
nineteenth century.

Aside from the equalisation provisioff,the 1772 Act made no direct provision
regarding the effect of sequestration on an ar@stniNor did it raise the issue quite
as sharply as later legislation would. Under secfipthe debtor was ordered by the
court to grant a disposition of his moveable estatéhe factor for creditors. This
meant that the rules restricting what the debtaldcoalidly grant could be applied.
Further, section 14 provided that “all Debts claimgon, which are intitled to a
preference by the Law of Scotland not altered big #hct, shall be preferred
accordingly.”

Under the 1783 Act, the factor had been replaced toyistee who could apply to
the court for a “Decree, finding the Property oé twhole sequestrated Estate and

Effects, real and personal, to be in the said Erisfor the behoof of creditor§’

%412 Geo 3 ¢ 72. The progress of Scots bankrupigigléion is traced in BelCommentariedl,
281-3; GoudyBankruptcy 1-11 and in Scottish Law Commissidnsolvency, Bankruptcy and
Liquidation in ScotlandSLC Consultative Memorandum No 16, November 1®&tas 9-13.

95 stewartDiligence179.

%6 Bankruptcy (Scotland) Act 1985 Sch 7 para 24(1).

%7 Bankruptcy (Scotland) Act 1985 s 37(4).

%812 Geo 3¢ 72,5 17.

%923 Geo 3¢ 18,519
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The vesting was, however, limited to “that Rightdnterest in the Estate which the
Bankrupt himself has, and which his Creditors cally attach”.

The 1793 Act did away with the need to apply fospeecific order vesting the

property®’°

“Regard being had to Preferences obtained by Sexsudr by Diligence, before the

and included a qualification to the trustee’s duatyay out to creditors:

said Deliverance [ie the date of sequestrationd, mot expressly set aside by this
Act.”®"* This was replicated in the 1814 AGtbut does not seem to add much to the
qualification on the vesting provision.

The 1814 Act was the legislation which Bell disads$n the fifth edition of the
Commentariegthe last which he would produce himséffj.Under this legislation,
the only possible grounds for giving the arrestprederence were that the arrestment
was considered to have limited the debtor’'s rightthe relevant property that
arrestment was considered a diligence which seapdference. Bell goes as far as
to say that the trustee’s right “cannot be obsédidty any diligence used, or security
held, by an individual creditor, if not completesl r@al right till after [vesting in the
trustee].®”* Inhibition confers no such preference and soheeitvould arrestment if
the prohibition theory is followed. That being tbase, it is slightly surprising that
Bell included arrestment in his list of diligencesich secure a preference in
sequestratiofi’” It is difficult to argue that he had in mind amemtment which had
been followed by a forthcoming, since furthcominguhd operate to remove the
asset from the bankrupt’'s estate and there wowlcktbre be no question of ranking.
Bell says little about the basis for this view, httis striking that he covers
arrestment under the heading “Of the ranking oflitoes holding securities over the

moveable fund” rather than alongside inhibition &ntiOf the ranking of creditors

97933 Geo 3 ¢ 74, s 23 and 24.

9133 Geo 3 ¢ 74, s 29. Cf 23 Geo 3 ¢ 18, s 22.

9254 Geo 3 ¢ 137, ss 29, 30 and 38.

973 (1826). While M’Laren restored most of Bell's tekt the 7' edition of theCommentariesthe
legislative changes between 1826 and 1870 wereesd that he used Shaw’s edition for the chapter
on sequestration: BelComm (7" edn, 1870) I, 281 fn 1. Bell did discuss the 188& in his
Commentaries on the Recent Statute relative t@&ilge or Execution against the Moveable Estate;
Imprisonment; Cessio Bonorum and Sequestrationeéncihtile Bankruptcy1840). He does not say
anything further about the ranking of arresterghernature of their right. Further references td'8e
Commentariein this section are to thd"®dition, unless otherwise specified.

9" Bell Commll, 405.

5 Bell Commll, 512.
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entitled to preferences by exclusion”. That suggésat, in this context at least, he
tended towards the attachment theory.

Sequestration was put on a permanent footing atehé&d to all types of debtor
in 1838%"°® The 1838 Act also leaves arrestments to be covbyethe general
provisions which protect creditors with “securities “preferences”. Vesting of the
debtor's moveable property in the trustee was plexvifor in section 78, but was
“subject always to such preferable securities astexx at the date of the
sequestration, and are not null or reduciflé.”

Section 83 provided that sequestration operatethasrestment and furthcoming
and as a completed poinding on behalf of all coeditas at the date of
sequestration’® Given that a completed poinding defeated an amest without
furthcoming, this might be thought to imply thatremtment should confer no
preference in sequestration. In fact, courts havesistently recognised the arrester’s
preference on the basis of the protection for seesiin section 787°

This was challenged iBrown v Blaikie®°

Lord Fullerton suggested that, because
the trustee becomes entitled to payment of debeldw the bankrupt, the arrester’s
“security no longer exists as a substanthexuson any part of the moveable
estate.?®* However, he still accepted that the arrestee wtilesl to a preference on
the proceeds of the claiffé Lord Fullerton’s qualms about the nature of the
arrester’s right were rejected @ibson v Greigand the arrester’s preference can now
be considered well-establish&d.

This characterisation of arresters as having rightsecurity, and the preference
accorded to them in sequestration procedures dnb#sas, provide strong support

for the attachment theory.

9762 & 3 Vict ¢ 41.

" The same words are found in the Bankruptcy (Sedjla\ct 1913 s 97. The modern equivalents
are Bankruptcy (Scotland) Act 1985 s 33(3) and lirswy (Scotland) Rules 1986 r 4.66(6)(a).

78 The equivalent modern provision is Bankruptcy (Bom) Act 1985 s 37(1)(b). Of course,
poinding has been replaced by attachment.

" stewartDiligence 186; GoudyBankruptcy254; Gretton “Diligence” para 292.

980(1849) 11 D 474.

%1 1hid at 479.

%2 hid at 479.

983 (1853) 16 D 233 at 237 per Lord Ivory and at 240 bord Rutherfurd. See furtheMitchell v
Scott(1881) 8 R 875Stewart v Jarviel938 SC 309 andJames Gilmour (Crossford) Ltd v John
Williams (Wishaw) Ltd 970 SLT (Sh Ct) 6.
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(i) Lucas's Trustees v Campbell & Scott®®*

Most of the rules which are relevant to the chanmasation of arrestment were settled
by the end of the nineteenth century but the intotidn of the floating charge
opened a new front. Before that is discussed, sattention should be given to
Lucas’s Trustees v Campbell & Scbdcause of the influence it had on the floating
charge cases. It concerned an attempt to arrasstimal plant which was located in a
quarry in the hands of the tenant of the quarrydésrihe lease, the plant was owned
in common by the landlord (who was the arresteelstar) and tenant. At the ish, the
tenant was obliged to vacate the quarry leavingglaat behind but entitled to
payment for his share of the plafit.The Inner House held that the arrestment was
invalid because it could not lead to a decree ahtoming. For Lord Kinnear, the
heart of the problem was that an arrestment, likassignation, could not make the
arrestee’s position worS€® That meant that the arrestment could not operate t
compel him to take or retain possession of thet@#er the ish in order to be able to
make furthcoming to the arrest&f.

The decision is understandable: the arrestee wasntitled to retain possession
of the quarry, and asking him to keep the plantwelsere may well have involved
undue difficulty and expense. Even on the attaclrtiezory, arrestment involves a
direction to the arrester that he should retairspssion.

Lord Kinnear justified the decision with a thorougimndorsement of the
prohibition theory, describing arrestment as “aigeifce in personari®®® and
characterising furthcoming as an adjudication, Whig “the essential part of the
diligence”?® This is also understandable: the case concermpdreal moveables so
to follow the approach taken to arrestment andgingnmay have seemed obvious.

While the Scottish sources were divided in theprapch to arrestment, most of
the support for the attachment theory has come tramrcourts. Until the twentieth
century, writers tended towards the prohibitionotlye perhaps because they relied

on each other more heavily than on case law. Ink®an Erskine and Hume,

94(1894) 21 R 1096.
%% hid at 1106.
%8 hid at 1105.
%7 bid at 1107.
%8 pid at 1106.
%9 pid at 1103.
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however, there are the beginnings of a move toattechment theory. Hume, in
particular, seems to have thought the law hadeshift that direction. But even these
moves were tentative. Despite the odd ambiguousesgn later writers, notably
Bell and Stewart®® tended towards the prohibition theory. When a meablem
arises in any area of law, it has to be solveddopurse to the principles of the field.
General statements about the principles of arredtaee more easily found in the
work of legal writers than in the cases. Therefateis not surprising that the

prohibition theory should be favoured in novel attans.

(j) Twentieth-century debate: arrestment and the floating charge

Another novel situation was created by the intrdidumc of the floating charge:
competition between an arrester and a floating ggteolder. It is well recognised
that a floating charge does not affect particukssets until attachment. This takes
effect “as if the charge were a fixed security otlee property to which it has
attached™® but subjeciinter alia to the rights of other creditors with “effectually
executed diligence on the property” affected by ¢harge’® Whether an arrester
prevails in a competition with a floating chargepeieds on whether the arrester has
an “effectually executed diligence”.

This issue arose ihord Advocate v Royal Bank of Scotl@itThe majority in
the First Division affirmed the decision of the dd@rdinary that an arrester who had
yet to obtain furthcoming did not have effectuadlecuted diligence and, therefore,
that the chargeholder’s right was not subject ® d@restment. The basis for this
decision was a straightforward adoption of the fmbln theory, relying on
quotations from Stair, Erskine, Stewart, and Lorohriear’'s opinion inLucas’s
Trustees®

For the arrester it was argued that arrestment gasecurity over the arrested
property: hence the priority over voluntary actstled debtor (eg assignations) and

990 Of course, Stewart’s work was not published waftiér Lucas’s Trusteewas decided.

%1 Companies Act 1985 s 463(2); Insolvency Act 1988) and 54(6); (when it comes into force) s
45(5) of the Bankruptcy and Diligence (Scotland} 2a807.

992 Companies Act 1985 s 463(1)(a); Insolvency ActBl8&5(3)(a) and 60(1)(b); (when it comes into
force) s 45(3)(a) of the Bankruptcy and DiligenSedtland) Act 2007.

993 1977 SC 155. The legislation in force at the timas the Companies (Floating Charges and
Receivers) (Scotland) Act 1972 s 15(2)(a) but #levant wording was the same.

9941977 SC 155 at 159 per Lord Kincraig, at 169-70med President Emslie, and at 175-7 per
Lord Cameron.
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subsequent arrestmerits. The majority suggested that these results could be
accommodated within the prohibition theory by refere to litigiosity, relying on
Erskine’s analysi§?® The problems with this have already been discussedthey
were acknowledged by the judges although that doesppear to have led them to
reconsider their approach’

It is no surprise that the court looked for stateteef general principle to deal
with this novel situation and that this led thenwaods the prohibition theory.
However, while the court’s approach reflected ttstdnical preferences of writers on
Scots law, it was not welcomed by modern schaféislot all of the criticisms of the
decision depended on favouring the attachment yhagar the prohibition theory but
many did®*® In particular, there was forceful rejection of thkea that litigiosity
could explain the rules on competitions betweersiments and assignatiofi%’
Further, it was shown that the mismatch betweenajhygroach to a competition
between an arrestment and assignation and thatdstrments and floating charges
created a circle of prioriti€S?* Where an assignation is intimated after an arrestm
but before the attachment of a floating chargetaede has been no furthcoming, the
arrestment beats the assignation, the assignatiats the floating charge because the
right to payment left the debtor’s patrimony prior attachment but, according to
Lord Advocate v Royal Banthe floating charge beats the arrestment.

The decision is widely regarded as problematic,tbatinner House did not take
the opportunity to change tack when floating chargad arrestments came back
before it inlona Hotels Ltd v Craig®® In that case, the floating charge had been
granted after the arrestment and therefore thet gfathe charge could be attacked
on the basis of litigiosity. Lord Hope made his o for the prohibition theory

clear. Indeed, he seems to have had fewer doubtg #ie capacity of litigiosity to

9% |pid at 164.

% |pid at 170 and 176-7.

%7 |pid at 170.

98 See S Wortley “Squaring the Circle: Revisiting theeiver and ‘effectually executed diligence™
2000 JR 325.

99 Wortley “Squaring the Circle” at 333—4.

1009 Eq Scottish Law CommissidReport on Diligence on the Dependence and Admidsitgstments
paras 9.17-20.

1001\which forms the primary focus of Wortley’s article

10021990 SC 330.
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explain the ranking of arrestments and inhibititmsn Lord Emslie irRoyal Bank
observing that “for my part | am content to acdeps sound in law*%®

lona Hotelsdid little to assuage academic concerns and tiignment does not
give any answer to the objections which were madetd Advocate v Royal Bank
Indeed St Clair and Drummond Young go so far asutggest that the decisions were
so unsatisfactory that later courts would simplyglide to follow thent-***

The cases on floating charges and arrestment maudlence of the continuing
tenacity of the prohibition theory but they alsoistrate the deep practical problems
which it can generate and the difficulties whiclsule from combinations of rules

with differing theoretical foundations.

(k) Conclusions

The material surveyed supports Gretton’s contentii@h no consistent approach to
the characterisation of arrestment can be disceMidtever view one adopts, it is
impossible to avoid doing some violence to welabBshed rules.

While there is clear support for the prohibitiomrdny, its proponents’ attempts to
account for the way arrestments rank among thermsedind with assignees suffer
from serious problems. They prove too much (sugugshat poinders ought to have
been subject to challenge as well), and they étrditigiosity beyond the
understanding which applies in other situationsisTapproach would change
litigiosity from an effect which is justifiable iterms of Scots law’s understanding of
fraud to something approaching equitable titlas Itifficult to see why arrestment
(for which there is no real public notice) should bBccompanied by a stronger
litigiosity than occurs elsewhere.

In the modern law, incorporeal property is oftegngficantly more valuable than
corporeal moveables. Confirmation as an executuor is not a commonly used
diligence. Therefore the most important task foy @neory of arrestment is to
account for its interaction with other arrestmentsth assignation, and with
insolvency processes. These are the very situatanshich the prohibition theory
struggles to provide a convincing account. Onlydttachment theory can provide a
consistent explanation of the most important rgl@sounding arrestment.

%% pid at 335.
1094 Corporate Insolvencpara 9.15.
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It might even be possible to argue that, since gingn has been abolished and
replaced by attachmeHt)® one of the major obstacles to the attachment yhias
been removed. Attachment bears a strong resembtanpeinding but it is a fresh
institution. Nothing in the Debt Arrangement andashment (Scotland) Act 2002
demands that the rules on the relationship betwmmnding and arrestment be
applied to competitions between arrestments andclatients. Furthermore,
arrestment of corporeal moveable property is nostricted to making up any
shortfall between the value of rights which areested and the debt in execution of
which the arrestment has been d&t8.

The floating charge presents a more serious olestacivholesale acceptance of
the attachment theory. Its importance as a meangrahting security over
companies’ moveable property (whether corporealnoorporeal) means that its
interaction with arrestment is of real practicapwntance in a way that confirmation
as an executor creditor is not. The establishednatis area is based on a clear and
deliberate adoption of the prohibition theory. Heee it rests on an unloved
decision of the Inner House, which gives rise tooses practical difficulties. For
these reasons, even the floating charge does awvidera good reason to favour the
prohibition theory over the attachment theory.

The attachment theory also provides a much cldémgis for automatic release of
attached funds to an arresting creditor under @eciBJ of the Debtors (Scotland)
Act.

The best that can be done for the development efldtv of arrestment is a
wholesale adoption of the attachment theory. BKdme comfort that this approach
has also been adopted elsewhere in Europe agamdtackground of conflicting
approaches to the ranking of arresting creditdrid attachment theory is adopted
there is less room for litigiosity: someone witheal right in an asset has little need
to call in aid a prohibition on dealings with tretset. Adoption of the attachment
theory would also prevent any suggestion that trenger effects of arrestment can
be applied by analogy in other cases of litigiosigce those stronger effects are

attributable to the arrester’s subordinate reditrig

1005 pept Arrangement and Attachment (Scotland) Act2B@rts 2—4.
19% Debtors (Scotland) Act 1987 ss 73E (4) and (5).
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B. LITIGIOSITY BEYOND DILIGENCE

Scots law was slow to develop a general theoryitigidsity. In the course of his

discussion of arrestment, Kames put forward a th@drich anchored the concept
within a broader framework and linked it to spexifistances. However, aspects of
his treatment made it unlikely to garner widespraackeptance. Applied to its fullest

extent, it would have meant something akin to edplé title in Scots law.

(1) “Real actions”

Although Bell did not regard inhibition as a specd litigiosity, and his approach
was not as wideranging as Kames’, he too preserteatcount of litigiosity which
went beyond the traditionally recognised instanckspprising, adjudication and
arrestment. Bell located the concept in a broadenparative and conceptual

framework:

It is a general rule, which seems to have beergresed in all regular systems of
jurisprudence, that during the dependence of aorgadbf which the object is to
vest the property, or to attain the possession rebhestate, a purchaser shall be
held to take that estate as it stands in the peybtime seller, and to be bound by
the decree which shall ultimately be pronount®84.

He suggests that the basis of the rule is the maeandente lite nihil innovandum
and that the doctrine is accepted both in Englamian the Continent, where it is
known as Vitium litigiosuni.*°°® Unfortunately, he gives no specific references for
the Civilian position.

When Bell moves from general comparative commaentiidcussion of Scots law,
he suggests two broad categories of litigiositgt tivhich arises from diligence and
that which arises from “real actions”. This mighd taken to indicate that, outside
diligence, its effect was limited to actions whiclrolve the assertion of a real right.

However, Bell's observation that “There is litigitys in all real actions for

1007 Commll, 144.
1008 | pid.
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recovering the property or possession of latfi8’suggests otherwise. A pursuer
who seeks to recover “property of lands” does mat them.

The sense that Bell considered real actions tonexte cases when the pursuer
asserted a personal right to a real right is regefd by his use oMenzies v
MacHarg as an example of a real actith’ There, Mary Renton, having been
fraudulently induced to sell land to James Gillespaised an action for reduction of
the sale and disposition which followed. In theerrh, she assigned claim to
Menzies, while Gillespie contracted a number oftsle@nd granted a trust deed for
creditors. MacHarg purchased the land from Gille'sptrustee. Menzies wakened
the action and sought to recover the land from Maghbn the basis of Gillespie’s
fraud. MacHarg pointed to the maxidolus auctoris non nocet successbut this
was rejected. No hint is given as to the Lordssoeéng but the argument before the
court was that the raising of the initial actiordir@ndered the land litigious. Bell’'s

account of litigiosity has echoes of a phrase feumissions on behalf of Menzies:

By the laws of all countries, a real action whiancludes that the defender’s
right be reduced and the pursuer’s declared, iaterfhe defender from making
an alienatiorjudicii mutandi causand third parties from dealing with hiftt*

As discussed in the previous chapter, reductiorgmunds of fraud is a remedy
which gives return of property in satisfaction oparsonal right to reparation of a
wrong done. Therefore, the action which rendered ghoperty litigious was one
where a personal right to property was being asdert

One question remains in relation to litigiosity apdrsonal rights. The focus
seems to be on personal rights to recover promergn personal rights to property
which arise from diligence. There is, however, iadtisource from which a personal
right to property may arise: a voluntary obligationdertaken by the owner. Can
litigation to enforce such rights render propettigious?

It is not easy to see why a personal right to gehething back should be
privileged over a right to acquire the thing in thest place. Bell speaks with a

wavering voice. His initial comment about the gaheule, recognised in all systems

1009 Comml, 145.
10101760) Mor 14165, cited at Ballommll, 145.
101 hid at 14168.
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refers, to actions whose object “is to vest thepprty ... of a real estaté®*? That is
the aim of an action for implement of missives ascimas it is the aim of a
reduction. However, when he comes to discuss $awtspecifically, he restricts the
rule to “real actions for recovering” ownershippmssessior®™ In the third edition
of thePrinciples Bell has a section on litigiosity which saysnsas in “real actions,
declarators, reductions, adjudications, [and] nagkand sale*’** Whether this
covers litigation asserting a personal right toperty depends on how broadly the
term “real actions” is understood to be.

Of course, a transfer made in frustration of a queak right to acquire property
calls to mind the offside goals rule. A possiblelaration for the omission of
actions to enforce personal rights to acquire ptggeom Bell’s catalogue of actions
triggering litigiosity can be found in Kames’ atiite to the relationship between the
offside goals rule and litigiosit{*®

The parallels between the instances of litigioaityl offside goals cases are clear.
In the classic offside goals case, a transfer bad faith second buyer is set aside
because it frustrates the first buyer’s persorgtitrio the property. When the first
contract of sale was concluded, the seller cameruaud obligation not to transfer the
property to anyone else. Where a creditor waserptiocess of doing diligence, there
was an obligation not to transfer the property aedeat the diligence. Where
property has been fraudulently acquired, theraisvgplied obligation not to transfer
it on which is a corollary of the obligation to githe property back.

For Kames, both cases are explained by referentteetaccessory liability of the
grantee where the granter breaches an obligatibtortcansfer. However, there was
a major difference between the two. The offsidelgaale was concerned with
accessory liability for stellionate: fraudulentlyagting the same right twicé®
Cases characterised as giving rise to litigiosityld not be brought under stellionate
because there was no double grant. There was stirae reason why the transfer

was prohibited. Thus, litigiosity is once againywha a suppletive role, filling in to

1012 el Commll, 144.

10131hid 145.

1014 Bell Principles (3" edn, 1833) § 2345. The section forms part of ausision of civil procedure
which was omitted from the fourth edition.

1015 KamesPrinciples of Equityol 11, 43.

1016 Eor further discussion of stellionate, see secBi(h) below.
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catch those cases which could not be accountedoyomccessory liability for
stellionate. Offside goals cases are excluded fiogiosity because they are already
covered by stellionate.

The net result of all this was that the broadesbant of the scope of litigiosity
which would have been available to Bell stoppedtsbbprotecting personal rights
to acquire real rights for the first time. This megplain why they do not make it into
his class of actions which give rise to litigiositythePrinciples

(2) Public notice and bad faith

A major difference between litigiosity and the adis goals rule is the absence of
attention to bad faith or gratuitousness in thenfar. This is explicable on the basis
that litigiosity only affects third parties aften @vent of which they were deemed to
have notice. If everyone is in bad faith, theranégsneed to worry about particular
knowledge or whether a transfer is gratuitous.

Notice could arise from something as slight asireglbf a case in court. While
calling a case is a public event, it is unrealistieexpect the general public to take
notice of this. This difficulty was addressed bytgm 159 of the Titles to Land
Consolidation (Scotland) Act 1868 which, as disedssabove, provided that
adjudication should only render property litigioosce a notice of litigiosity was
registered. It also provided that no summons oficedn should render the relevant
lands litigious until a notice of litigiosity wasgistered. This provision suggests
parliamentary endorsement of the view that litigioextended beyond diligence to
actions of reduction, but it follows Bell in stopgi short of recognising actions
asserting personal rights to acquire propertyHerfirst time.

It might be argued that raising an action for impdmt of missives creates
constructive notice of that right, putting the gerepublic in bad faith for the
purposes of the offside goals rule, since callihgroaction of reduction was taken to
put the general public in bad faith in the past aedtion 159 makes no mention of
actions for implement of missives. However, it ikely that such an argument
would find favour today given the general dissatiibn with that mechanism of

giving notice.
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While the principle underlying the offside goalderunay be substantially the
same as that which underlies challenges to traasferthe basis of litigiosity, it
seems unlikely that litigiosity can be invoked tecamvent the need to show bad

faith on the part of the grantee.

C. CONCLUSION

As with theactio Pauliana the core principle in litigiosity is an obligatiamot to
participate knowingly in transactions which woulefrdwd the pursuer. Fraud in this
context means an act which is undertaken to frigsttae pursuer’'s attempts at
satisfaction by transferring or burdening the ratevassets.

This principle accounts for the effect of inchoa@udication, inhibition, and
actions of reduction in rendering property litiggoun each case, there is public
notice of the affected asset or assets. Someone asbepts a transfers of this
property is thus knowingly facilitating the defendeattempt to frustrate the
pursuer’s satisfaction and is thus an accessotligedraud. He is therefore liable to
make reparation by having the grant set asideinguthe pursuer in the position he
would have been in had the wrongful grant not bemade. As with
misrepresentation, the reduction is natural rastiufor the wrong which has been
done.

The prohibition on transfer is imposed to protéet pursuer’s interest. Therefore,
it is a personal obligation owed to the pursuemtTih turn implies that the protected
party has discretion whether or not to set thesfeanaside and that the effect of the
reduction is limited to what is necessary to prbtke pursuer’s interest meaning that
third parties cannot rely upon it.

Basing the restriction on transfer on fraud on itoesl also explains the protection
of grants made or diligence done in satisfactiorpbr obligations, because the
grantee of such rights has a legitimate interegiutsue and therefore cannot be said
to be a wilful party to the frustration of the pues’s rights.

Arrestment is something of an outlier. Aspectsh# institution were developed
using a litigiosity analysis, while other rules dwren the view that arrestment did
more than merely prohibit certain acts. Litigiositgnnot provide a satisfying

account of these rules. That means that arrestoaentlo little to inform an account
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of litigiosity because, where it deviates from thies applicable to inhibition or
inchoate adjudication, the likely explanation iattthis is an aspect of the attachment
theory. Furthermore, examination of the materialggests that the attachment

theory is the more promising basis for the futueeaedlopment of arrestment.
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Chapter 7

OFFSIDE GOALS AND SUCCESSOR VOIDABILITY

Few areas of Scots property law have attracteduehimodern scholarly interest as
the offside goals rul®’ It addresses actions by an owner which render him
incapable of fulfilling a prior obligation to trafes his property or grant a real right
in it. The core case is double sale: Alfred conekid contract for the sale of his field
to Betty; before Betty has obtained her real rigiiired sells a second time to Cecill,
who registers first. The offside goals rule sayat,thf Cecil was in bad faith, the
transfer to him is voidable at Betty's instancettean also set aside a gratuitous
transfer to Cecil even if he is in good faith.

There is broad consensus on the basic elementsarA § voidable on the basis

of the offside goals rule if:

1) the granter was under a prior obligation to graméal right to the avoiding
party, which obligation gave rise to a concomitalpligation not to alienate or
burden the property;

2) the grant was made in breach of the prior obliggtio

3) the grantee knew of the obligation or the grant matsfor value'®

The rule appears to run contrary to the generakjpie that personal obligatiof?s®
bind debtors personally rather than affecting tressets, and to undermine the

917D Carey Miller “A Centenary Offering: The doublals dilemma — time to be laid to rest” in M
Kidd and S Hoctor (eds)Stella luris: Celebrating 100 years of the Teachin§ Law in
Pietermaritzburg (2010) 96; RG Andersomssignation (2008) paras 11-04-30; Carey Miller
Corporeal Moveableparas 8.28-32; DA Brand, AJM Steven and S Woregfessor McDonald’s
Conveyancing Manudl”" edn, 2004) paras 32.52-62; S Wortley “Double Satesthe Offside Trap:
Some thoughts on the rule penalising private kndgéeof a prior right” 2002 JR 291; Rerioperty
paras 695-700.

1018 Reid Propertypara 695, approved idvice Centre for Mortgages v McNicf#006] CSOH 58,
2006 SLT 591 at para 46.

10191e duties correlative to personal rights.

210

www.manaraa.com



application of the maxinprior tempore potior iureto real rights®?° It presents a
broader challenge than either inhibition or theesubn grants by insolvent debtors
because controlling factors such as the need #ratithority of the court or the
specific context of insolvency are absent.

The problem of double sales has attracted condiliei@tention in continental
European scholarsHif* and in South Africa, where the equivalent to tlifside
goals rule is known as the doctrine of noti¥&.The modern South African debate
may be considered to begin with an article by R &<ktron in 1938°%* and picked
up pace with an exchange of articles in 8wmuth African Law Journah the late
1940s and early 1950%* South African law in this area deserves speciahtibn
because it has had a particular influence on acedgebate in Scotlantf*

The mid-twentieth century also marks a turning péam Scots law in this area.
Although the topic was addressed during the fouadat period in the seventeenth
and eighteenth centuries, the rule received oksahfimpetus from the decision in
Rodger (Builders) Ltd v Fawdy*° Indeed, its very name derives from a dictum of
Lord Justice Clerk Thomson in this cd8¢. With the exception of Anderson,
modern treatments have not sought to make extenseeof historical sources,
although some reference is made to nineteenthgemtases. Because Anderson
provides a recent and extensive discussion of igterly of the rule®?® and because
of the extensive modern analysis, a slightly déférapproach to that found in other

chapters is needed in this here. Historical commarg made only where necessary

10200y a very forceful statement of this view, seel@rsonAssignatiorparas 11-05 and 11-30.

1921 For modern surveys with further references, seleriét “Der zweifache Verkauf derselben Sache
— Bertrachtungen zu einem Rechtsproblem in seim@péischen Uberlieferung” in E Jakob and W
Ernst (edsKaufen nach romischem Re¢B008) 83;R MichaelsSachzuordnung durch Kaufvertrag
(2002); S Sella-Geusdoppelverkau{1999).

1922 Eor modern surveys see FDJ Brand “Knowledge anohgfulness as Elements of the Doctrine of
Notice” in H Mostert and MJ de Waal (eds3says in Honour of CG van der Men(@911) 21. Carey
Miller “A Centenary Offering”; G Lubbe “A Doctrinen Search of a Theory: Reflections on the so-
called doctrine of notice in South African Law” I®8cta Juridica246;Meridian Bay Restaurant v
Mitchell [2011] ZASCA 30, 2011 (4) SA 1 (SCA).

192 RG McKerron “Purchaser with Notice” (1935)8#uth African Law Timek78.

1024 GA Mulligan “Double Sales and Frustrated Optio(948) 65 SALJ 564; JE Scholtens “Double
Sales” (1953) 70 SALJ 22; GA Mulligan “Double Salésrejoinder” (1953) 70 SALJ 299; JE
Scholtens Difficiles Nugae- Once again double sales” (1954) 71 SALJ 71; GAliyan “Double,
Double Toil and Trouble” (1954) 71 SALJ 169.

1925 carey Miller “A Centenary Offering” and Wortley ‘tiible Sales and the Offside Trap”.

10261950 SC 483.

1927 bid at 501.

1028 AndersomAssignatiorparas 11-06—23.
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to show the links between Scots dand communenaterial and between the offside

goals rule and the broader law of fraud on cresdlitor

A. MALA FIDES, PERSONAL BAR AND THE PUBLICITY PRINCIPLE

Rodger (Builders)tself offers little in the way of serious considgon of the basis
of the rule. Lord Jamieson, who gave the leadimypioent, was content to rely on
three nineteenth-century cases where the rule bad bpplied and to observe that
the purchaser was in bad fatfii’

In the first of theseMarshall v Hynd'**° the judges’ primary concern was the
level of knowledge of the prior contract needegt the second purchaser in bad
faith. For knowledge to constitute bad faith, hoam\there must be some rule which
explains the relevance of that knowledge to thmadh question.

This issue was addressed in the second &iedart v Dalzellwhere both Lord
Ormidale and Lord Gifford suggested that the sequmdhaser's knowledge of the
prior right meant that he was not entitled to r@hythe faith of the records regarding
his seller’s right®®! The analysis echoes that of Lord Kinloch in anptiieeteenth-
century caseMorrison v Somerville“No one can allege that he trusted the records,
when he knew of his own knowledge how the caseallgtatood. The records imply
constructive information. The case here is thataofual knowledge®®** This
approach was picked up Rodger (Builderswhere Lord Jamieson observed that
“[t]he right to rely on the register does not exteto one in knowledge of prior
obligations or deeds affecting the subjec¢ts>

This approach makes Lord Gifford’s characterisatibrine rule as a species of
personal bar in another nineteenth-century dastie v Forsythunderstandabf®®*
On this model the first buyer has acquired a rigitiheit not one which has been
published. Under normal circumstances, that rightld be non-opposable to the

second buyer who had registered because the taitdd invoke the faith of the

10291950 SC 483 at 500, citifdarshall v Hynd(1828) 6 S 384Petrie v Forsyth(1874) 2 R 214 and
Stodart v Dalzel(1876) 4 R 236.

10301828) 6 S 384.

1031(1876) 4 R 236 both at 242.

1032(1860) 22 D 1082 at 1089.

10331950 SC 483 at 500.

1034(1874) 2 R 214 at 223.
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records. However, the second buyer’'s knowledgéefight means that he is barred
from making this argument since he knew better.R&sd and Blackie point out,
however, personal bar is difficult to maintain mstcontext because of the absence
of inconsistent conduct by the second buygt.

Even if the language of personal bar is eschewedl|eawhich restricts reliance
on the register to those who are in good faithoisceivable. Indeed such rules exist
in the Land Registration (Scotland) Act 20%% Wortley makes tentative moves
towards such an analysis with his suggestion thatoasis of the offside goals rule
might lie in an aspect of the publicity principféhe publicity principle is not merely
there to protect third parties: in certain circuanses, it can also be used to penalise
them."%%’

The difficulty with this approach is that the adtpublicity (be it registration,
intimation or delivery) is not merely a mechanison fnaking a transfer known. It is
constitutive of the transfer. Until the relevanbpa act, ownership remains with the
seller and the first buyer’s right is merely perslofhe first buyer has no proprietary
interest of which third parties could have notithis stands in contrast to the good
faith requirements in the 2012 A2 which cover cases where the Land Register
misstates the relevant real rights.

In that context, an argument based on the faitlthefrecords or the publicity
principle might have difficulty answering Lord Losv'objection: “Assuming that
they knew of the obligation, they knew also thatiit not affect the lands®° Like
its correlative right, the seller's duty is perdoffde second buyer might argue that
his knowledge of it was irrelevant because thegaltion of which he knew did not
bind him.

Further, arguments about publicity or personal dféer little in the way of an
explanation for why a gratuitous transferee who wasrant of the earlier transfer

should be vulnerable.

193°EC Reid and JWG Blackiersonal Bar2006) para 2-08. See further JWG Blackie “GoodHFai
and the Doctrine of Personal Bar” in ADM Forte (&bod Faith in Contract and Property Law
(1999) 129 at 147—60.

193¢ Eq Land Registration (Scotland) Act 2012 s 86tipalarly paragraph (3)(c).

1937\wortley “Double Sales and the Offside Trap” at 314

1038) and Registration (Scotland) Act 2012 ss 86—93.

1939 Morier v Brownlie & Watsor{1895) 23 R 67 at 74.
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B. MALA FIDES AND THE TRANSFER AGREEMENT

Carey Miller suggests that the import of the secdngyer's bad faith can be
explained, not by reference to the publicity pnobeibut by invoking the principle of
separation of contract and conveyaf¥8.This principle recognises transfer as a
distinct juridical act requiring intention on tharpof transferor and transferee. Carey
Miller argues that the second buyer’'s bad faith msdae has a defective intention to
acquire, which renders his right voidabé*

This involves an unusual understanding of intent®wth seller and second buyer
wish the transfer to take place. At the time of tit@sfer their wills are directed to
that end. The fact that one or both parties kndws be wrong does not affect their
intention. A poacher has a sufficiarimus acquirendialthough he knows that he is
committing a crimé®*? Further, the vices of consent, such as fraud ancefand
fear, operate for the protection of one of theiparo a transaction where his consent
has been improperly obtained. What is being sugddstre is something completely
different: both parties give free and informed a@ntsand it is a third party who
needs the protection.

A second problem with Carey Miller’'s analysis izvaiant of the problem with
the publicity principle argument. Even if it is amded that bad faith affects
intention to acquire, some explanation is neededlof the knowledge amounts to
bad faith. That means an explanation of why thems@duyer should have acted
differently.

As for the gratuity case, Carey Miller addressas th straightforward policy
terms, suggesting that the reason is simply thapddy who fails to give value

should not trump a competing party with an eartight”.*°*® This approach has

1040\wortley describes Carey Miller's analysis as drsteact system approach” (“Double Sales and
the Offside Trap” at 312), a characterisation whidrey Miller accepts (“A Centenary Offering” at
96). However, the analysis turns on the need feahor transfer agreement. A transfer agreement
might be necessary even in a system which alsarestja validcausafor the transfer. Therefore, it
seems marginally preferable to see the analysisstinig on the principle of separation.

1941 corporeal Moveablepara 8.28. See also para 8.30 and “A Centenaryi@dfeat 114.

1042 Erskine 11.i.10.

1043 Carey MillerCorporeal Moveablepara 8.32.
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intuitive appeal. The law of transfer is primarigeared towards the needs of
commerce and thus of onerous transferees. Doneemaxorthy of this protection.
Once again, however, a little more seems to beatke8uppose Donna makes a
written promise to David that she will convey aldido him. The next day, she
concludes a contract with Betty for the sale of shee field. Foolishly, Betty pays
up front. On the third day, Donna delivers the dspon to David who duly
registers it. Betty clearly has a right against B@for breach of contract but David
is safe. The story would be different if Betty’sssives had been concluded on Day
1 and the promise to David made on Day 2. If thr@d@ea behind the vulnerability
of donees under the offside goals rule is that #reyless worthy of protection than
onerous transferees, it is difficult to see whytehould be worse off because the
promise happened to come first. To say that Das&lthe earlier right is to fall into
the error which underlies the personal bar analysesidea that some kind of proto-
property right is acquired before completion of tinensfer of which the act of
transfer merely gives notice. All David has on Dhys a personal right against
Donna.

Similarly, if the gratuity case is explained byHKaaf sympathy for donees, why

can a donee invoke the rule against later ddfi&e?

C. MALA FIDES AND FRAUD: SCOTLAND AND THE 1US COMMUNE

The difficulties with the publicity principle andhé transfer agreement as bases for
the offside goals rule drive analysis back to arliezaapproach. The nineteenth-
century cases cited Rodger (Buildersinarked a shift in the analysis of the rule. Up
to that point, it was thought to rest on fraud. sTlanalysis was not unique to
Scotland. The idea that the double seller behakeditilently has a long history in
Europe.
A constitution of the Emperor Hadrian which appe#wos provide for the

punishment of a double seller is recorded in thgeBi'**® However, discussion of
the private law aspects of double sales was nqiedeby the fact that the main

1044 Eg Alexander v Lundie€l675) Mor 940.

1045 48.10.21. 28 century scholarship suggests that the text dicbrigtnally refer to double sales:
E Levy “Gesetz und Richter im Kaiserlichen Straft81938) 4 BIDR (NS) 57 at 67-8 (fn 32). Of
course, the scholars who influenced Scots law tbekext at face value.
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Digest text on the topt*® deals with a very complex situation but makes ®mtion
of Hadrian’s penalty. Neither is there any mentidra penalty in C.3.32.15.pr, the
major text setting out the principle that the fiofttwo competing buyers to obtain
traditio prevailed.

Much ink has been spilt trying to analyse and reterthe texts and, although
none of them mentiofraus or dolus the concept of fraud would play a key role in
the endeavour. The story is too lengthy to be retaxliin detail but some elements

of significance to later discussion in Scotland &adith Africa can be highlighted.

(1) Stellionatus

The Glossators were particularly concerned theiegpdn of the word iure” (from
ius, meaning right or law) to the second sale in @3.3pr. How could a contract
which was declared criminal by another text belsaracterised? Azo reconciled the
two by drawing a sharp distinction between civitlastiminal law*®*’ The second
sale was valid (thuisire) but it rendered the seller criminally liable.

Azo drew a parallel between double sale and dopigleuswhich was punishable
asstellionatus'®*® The earliest text ostellionatusconcerngignus®*® However, the
term appears to have had wider import. A text from Ulpsuggests that it did in
criminal law what theactio de dolodid in private law*®° Thusstellionatuswas a
residual category, catching criminal conduct ndteotvise provided for. Both the

reference to thactio de doloand the well-established casesst#fllionatusmake the

104D 18.4.21.

1947 Sella-GeuseMoppelverkaub9—-71.

1048 Az0 Ad singulas leges XlI liberorum codicis iustinianemmentariu§1577, repsub nom
Azonis, Lectura super codicefiP66) 224-5. On non-possesspignus see HLE Verhagen “The
Evolution ofPignusin Classical Roman Lawis honorariumand 1us novuni (2013) Tjidschrift
voor Rechtgeschiedertid at 57-60

10491 13.7.16.1. For discussion see P Stein “The @sigifStellionatus (1990) 41IURA 79 at 81-2.
The word derives frortellio, a term applied to geckos who, according to Plxoyld shed their skin
when threatened by a predator: “The situation efgfredator who is left holding the rejected skin
(tunicula) of his intended victim resembles that of the gkselwho has received by way of pledge a
thing not belonging to the debtor or already plebigeanother.” Stein “The Origins &tellionatus at
82-3. Discussion of the origin of the term was\faite topic of humanist scholars (F Schaffstein
“Das Delikt des Stellionatus in der gemeinrechtictStrafrechtsdoktrin” in O Behrends et al (eds)
Festschrift fir Franz Wieacker zum 70. Geburtgtb@j78) 281 at 283—-4) and was picked up by
Erskine: IV.iv.79.

1050p 47.20.3. See generally Stein “The OriginStéllionatu$ 83-9, expecially at 87 where he
points out that the phrases which make this mogbals are generally accepted as having been
interpolated.
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link with fraud clear'®®* Most of the instances dftellionatus mentioned in the
Digest involve some kind of trickery but two are mdrticular significance for the
offside goals rule. Destruction of property whishsubject to a contract of sale does
not involve deception but it does involve deliberdtustration of the buyer’s
contractual right. Secondly, collusion to the deént of another was regarded as
stellionatus Of course, a bad faith instance of the offsidalgaule involves a
collusive action which is directed at the fruswatof a personal right.

The term “stellionatus” persisted in the Civiliamadition. A wide-ranging
interpretationappears to have been maintained in the NetherlandsGermany®*?
In France lawyers were aware of the broad Romaimitdeh, and Pothier used the
word in hisTraité de la procédure civil€>* However, the term was most commonly
applied to purported sales of property which ditl melong to the seller or purported
grants of first-ranking hypothecs over property ethiwas already burdené®?
Whether the view taken was broad or narrow, howevexas clear that the term
referred to fraud in its criminal aspect. But white fact that an act was punishable
as stellionate undoubtedly points to fraud for Igpdrposes, the latter classification
does not depend on the former.

In Scotland, the word “stellionate” was used paitady in relation to double
grants®>>and so assumed a central role in some discussfahs offside goals rule.
In some sources, a broader significance was atlathehe termt®® Mackenzie,

following the Civilian tradition, stresses its msal role’’®’ He suggests that the

1051 A5 well as double pledge, a number of other casesnentioned in the the Digest: sale of a
statuliber(ie a slave to whom liberty had been granted sltjea certain condition) without
disclosure of his status as such (D.40.7.9.1);@ow payment in satisfaction of debt you know to
have been satisfied (D.17.1.29.5); swapping ordgsig the goods which are to be pledged or sold
for others or imposture or collusion to the detmitnef another (both D.47.20.3).

1952 1p Glockner “Stellionatus” in A Erler and E Kaufnra(eds)Handwérterbuch zur deutschen
Rechtsgeschicht¢ol 4 (1990); Schaffstein “Das Delikt des Stellionatus in der gémechtlichen
Strafrechtsdoktrin”; Van Leeuwedommentarie¥ol I, 268.

1053 pothierTraité de la procédure civild14.

1054 code Napoléo((1810, repr 2001) art 2059.

10551592 ¢ 142RPS1592/4/82; BalfouPracticks166 c I; Kame®rinciples of Equityol Il, 40; Bell
Comml, 308.

1958 G MackenzieThe Laws and Customs of Scotland in Matters Criinjed O F Robinson, St Soc
59, 2012) 210-2, Erskine 1V.iv.79 aBell's Dictionary“stellionate”.

1957 MackenzieMatters Criminal210. Hume takes the idea of stellionate as auwescategory even
further, suggesting that it might be applied tmadescript offence against the persGommentaries
on the Law of Scotlan@™ edn, 1844) Vol I, 328. For other"l@entury writers who followed this see
MGA Christie “Assault and Related Offences” in “@ihal Law (Reissue)The Laws of Scotland:
Stair Memorial Encyclopedi¥ol 7 (1995) para 204.
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statutes of 1540 and 1592, which make provisiontlier consequences of double
grants, operate on the presupposition that Scatgriarelation to stellionate is the
same as “the civil law*>*® However, the broader view does not seem to hade ha
any impact on the discussion of double grants.

The term is most closely associated with legistatad 1540, which is often
referred to as the Stellionate A&?® Curiously, it does not use the word “stellionate”
but simply characterises the relevant conduct asdinlent. It deals primarily with a
fraudulent scheme which was made possible by the #bsence of a register for
heritable transactions. This created the possibilit “private” transfer, usually by
base infeftment. The fraudster would sell and graféftment to his son or close
confidante but remain in possession. He would #edhthe land to an unsuspecting
third party. Later, the first grantee would emeegel produce his prior title. The
statute offered limited protection to the secongdouif he had possessed peaceably
for a year and a day, he would prevail over thst fauyer. The seller was declared
infamous and “to be punist in his persoune andiguatl the kingis grace will and
plesour.” The final words of the Act, almost as afierthought, extend the
punishment to superiors who knowingly receive deullsignations for the purpose
of such a scheme and extend the Act to those waot glouble assedatiofi®’ or
assignation$®®*

The Act was pressed into service to support thedg#fgoals rule by Bankton and
Kames. The former explains the vulnerability ofratgitous second assignee on the
basis that “the objection that lay against the ngdef granting double rights [for
which Bankton cites the 1540 Act], is good agaitise second gratuitous

11062

alienee”, ™ such actions being “manifestly fraudulent”. Cusby he does not

invoke the rule in his equivalent discussion of ldeulispositions, where instead he

1058 MackenzieMatters Criminal210.

1091540 ¢ 105RPS1540/12/77.

199 phefined in Bell’sDictionary as “an old law term, used indiscriminately to sfgri lease or feu-
right.”

1%1The act is remarkably similar to a law of Lothiaitotharii I. lex XXXin F Walter (ed)Corpus
luris Germanici Antiqu\ol 11l (1824) 642. On this law, see W von Briinkédber den Ursprung des
sognennanten jus ad rem: Ein Beitrag zur Geschidieses Dogmé1869) 20-1.

1062 ankton I11.i.8.
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relies on fraud at common law, although he does Aiexander v Lundigsthe
assignation case which he explained by referentieeta540 Act2%

Kames defines stellionate as double grant and rtbé&tst is punishable under the
1540 Act. He then sets out a classic offside geedsario and suggests that “it was a
tortious act in [the second purchaser] to recereenfme what | could not lawfully
give; and he is punished for this act by the vajdifihis purchase®®*

Yet it is difficult to see how the 1540 Act can piate a basis for the offside goals
rule. The situations envisaged by this statuteediffquite significantly from an
offside goals case. Under the Act, the second @sexhis protected from the fraud of
the first purchaser. The offside goals rule is @bprotecting an innocent first
purchaser from a fraudulent second purchaser. Cselye if the rule was not based
on the 1540 Act, the latter's repeal in 1§82cannot be considered to undermine it.

The broader view of stellionate espoused by Madkemzght be taken to provide
some basis for the offside goals rule. Howeves thew depends on being able to
characterise the relevant conduct as fraudulent.

One important insight can be derived from Banktod &ames, however. Both
recognised that the primary wrong was done by d¢fiers and that the transferee was
vulnerable as an accessory to the granter's wrdhgs idea of accessory liability
was prefigured in Mackenzie's discussion of theesigp's liability under the 1540
Act. He observes that “if the superior was consgitathe design of making these

double resignations he cannot but be art and péneacheat™®®

(2) Double grants and fraud on creditors

Like Azo, Accursius addresses the use of the vumalin C.3.32.15.pr. However, he
accounted for it in a different way, arguing thate signified bona fidesand the
absences oflolus'®®’ This raised the possibility that the priority dfet second

purchaser who obtainddaditio first was restricted to cases where he or she was i

1083 Bankton 1.x.90.

1064 Kk amesPrinciples of Equityol II, 40-1.

1965 Statute Law Revision (Scotland) Act 1964 s 1, $ch
1066 MackenzieMatters Criminal211.

1067 Sella-Geuseoppelverkauf7 1-3.
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good faith°®® The connection between double sale and fraud woeldeveloped by
later scholars.

Baldus took the next step in his commentary on4G.De revocandis his quae
per fraudem alienata sunbrawing on Canon la#’®® he suggested that a distinction
had to be made between creditors with a right guantity of fungibles and those
with a right to a specific asset. In the latteregabe creditor did not need to sue the
debtor in order to establish his insolvency befpugsuing the transferee for the
asset? This approach, described by modern Dutch schokssthe ruime
Pauliana®’* (broadPauliang was followed by a number of Commentators and some
humanist scholars but it was vigorously resistedriayny humanist¥2’? However, it
was picked up with enthusiasm byus modernusriters in Spain and Germany/?

Ankum found little evidence of application of thale by Dutch and French
lawyers'®"*Voet does record that some jurists thought thmtraonahctio in factum
should lie against a second buyer who knew of @ gale. The rationale was that the
second buyer would thereby be prevented from bémgfirom his fraud®”> Ankum
notes that there is more evidence of recognitioBetgium. The rise of consensual
transfer in late scholastic and Natural law acceuendered the analysis irrelevant in
some systems because it tended to eliminate the bgdyeen contract and
conveyance, although even these can be seen adtirgjla policy concern to protect
the first buyer®’®
The logic of Baldus’ analysis is attractive: thetio Paulianadealt with acts by a

debtor which rendered him incapable of fulfillingshobligations. Where the

19%8 5e|la-Geusen points out that there is insufficerntlence to conclude that Accursius would have
endorsed this view.

1989 Ernst “Der zweifache Verkauf derselben Sache” 98r@ AnkumGeschiedeni$83—4.

1079 Baldus de Ubaldign vii, viii, ix, x et xi Codicis libros Commentar{1599, repr irCommentaria
Omnia von Baldus de Ubaldi¥ol VI, 2004) 127: see Ernst “Der zweifache Wauf derselben
Sache” 96; Sella-Geus@®voppelverkaufl85-8; AnkumGeschiedeni4¢67, 182—6 and 402.

1071 Ankum Geschiedeni§é.

19721pid 402 and 411.

1973 1hid 411—2 and MichaelSachzuordnung durch Kaufvertrd@9 although Ernst suggests that the
usus modernuariters also deployed the concept of the ad rem suggesting that the first buyer had
a right which, while not real was more than mepdysonal: “Der zweifache Verkauf derselben
Sache” 96-7.

1074 Geschiedenid11-2, 417, 420 taking the view that #vysof Schomaker cited by McKerron
(“Purchaser with notice” at 181) was an isolatestance. There was more evidence in Belgiita:
420.

1975\/0et Commentary on the Pande@s5.1.20.

1076 Erpst “Der zweifache Verkauf derselben Sache™at 9
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obligation is to transfer some quantity of moneywbreat, a solvent debtor remains
capable of meeting it even if he makes other teasstWhere, on the other hand, the
debtor is bound to transfer a particular item, mgvithat asset away renders him
incapable of fulfilling the obligation even if he iotherwise solvent. The other
elements of thactio Paulianawould help to account for the need for either kaithf

or gratuity on the part of the post-sale acquirer.

(3) Initial recognition of fraud as the rationale i n Scots law

Fraud on a creditor seems to have been centraldiysas of the offside goals rule in
Scotland since its inceptioSeatoun v Copburng®’’ decided in 1549, is probably
the first recorded case which can be understoadrims of the offside goals rule.
Lady Seatoun sought to reduce an infeftment giveiates Copburne by his father.
She argued that, prior to that sasine, she angbriksts and college of the Kirk of
Seatoun had bought an annualrent of the lands friom Lady Seatoun alleged that
infeftment on the annualrent had been completedheanight have been able to rely
on her prior real right but for some reason shesehwt to rely on that. Instead she
suggested that “the said laird in manifest defraluthe said lady and preistitolose
infeodavit suum filium in suis terrigand sua, said scho [ie she], that that alienatiou
in dolo et fraude (ut predicitur) facta de iure eratractanda’

Fraud on creditors had been recognised even earliRamsay v Wardla}’’® but
Seatounis nonetheless remarkable because dahBo Paulianawas not firmly
established in Scots law until the seventeenthucgnit cannot be said to have
opened the floodgates, however.

The first major scholarly discussion of the offsigeals rule comes in Stair’s
treatment of resolutive conditions in contractssafe. A resolutive condition is a
term which purports to make the property revertthe transferor in given
circumstances. Stair's view was that such conditibad no proprietary effect. The
transferee merely had an obligation to reconvelyafcondition occurred. This raised
the question of the effect of the obligation orrdiparties who obtained the property

from the transferee. Although the origin of theigalion to convey differs from

1077(1549) SinclaiPracticksNo 459.
1078 (1492) BalfourPracticks184 ¢ XX.
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double sale, the end result is the same: an aienat breach of an obligation to
grant a real right to someone else.
As with Seatoun v Copburng$tair analyses the situation in terms of fraut bu

makes no direct reference to fraud by an insoldebtor:

...though there may be fraud in the acquirer, whialsath an obligation of
reparation to the party damnified by that delinqpegryet that is but personal; and
another party acquirinigona fideor necessarily, and not partaking of that fraud, is
in tuto. But certain knowledge, by intimation, citatiom,tbe like, inducingnalam
fidem whereby any prior disposition or assignation m#&oleanother party is
certainly known, or at least interruption made guaring by arrestment or
citation of the acquirer, such rights acquired, lmeihg of necessity to satisfy prior
engagements, are reducilde capite fraudisand the acquirer is partaker of the
fraud of his author, who thereby becomes a grasfteouble rights; but this will
not hinder legal diligence to proceed and be cotaglend become effectual,
though the user thereof did certainly know of amghibate or incomplete right of
another®”®

In this passage, we see the key elements of tealeffjoals rule are already present:
the idea that the primary wrong is done by the tgrarthat the successor is only
vulnerable if the prior right is known of and thhe basis of this is participation in
the granter’s fraud.

It is also worthy of note that, as with his anadysf fraudulent misrepresentation
and of fraud on creditors, Stair characterisesvtiigerability in terms of a personal
right to reparation from the wrongdoer. Further,vath fraud on creditors, the
second purchaser’s liability is accessory. It takes to transfer and so the second
purchaser is an essential accomplice in the seleatd.

The pattern of development in Scotland is slighifferent from that in the wider
ius communéradition. There is no sense of taetio Paulianaexpanding to cover
cases other than insolvency. Rather, the Scothalysis seems to jump straight to

the idea that an offside goal is a fraud on thst buyer.

1979 gtair 1.xiv.5. He does go on to consider whether1621 Act might apply to gratuitous alienations
of property subject to a resolutive condition bohdudes that the law is not clear. It would later
become firmly established that insolvency at thmetiof the grant was a prerequisite of such a
challenge.
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D. FRAUD AS THE RATIONALE IN THE MODERN LAW

(1) Is fraud a broad enough concept to account for the offside goals

rule?

As Anderson and Reid sho@?° the fraud analysis persisted until the nineteenth
century. Indeed references to it can also be foundhe cases from that era,
alongside arguments based on the publicity priecipfhus, in Morrison v
SommervilleLord Kinloch gives a classic fraud-based analysis

In granting a second right, the seller is guilty fafud on the first purchaser.
Against the seller himself the transactions woudd dtearly reducible. But, in
taking the second right in the knowledge of thstfithe second disponee becomes
an accomplice in the fraud, and the transactionsdscible against both alik&*

Even in Petrie v Forsyth Lord Neaves proceeded on the basis that the decon
purchaser’s conduct was fraudulé®¥ However, Lord Gifford took a different
approach, distinguishing between framdala fidesand “mere knowledge*?®* He
concluded that what was needed was knowledge muftido put the second
purchaser under a duty to contact the first. Loifflo@l clearly considered this to fall
short of fraud. On such a model it is difficultdee how fraud can form the basis for
the doctrine.

A similar line of reasoning is articulated by Loodummond Young inAdvice

Centre for Mortgages

The theoretical basis for the foregoing princigenot discussed in any detail in
the decided cases, perhaps because its practiphtaon is very obvious, at
least in simpler cases. The origins of the prirecipéem to lie in the concept of

1980 peid Propertypara 695; AndersoAssignationl1-06—23.

1081 1860) 22 D 1082 at 1089. This analysis is reéiddh the issue which the Inner House appointed
to be put to the jury: “whether, in violation opaevious minute of agreement, datétiQictober 1850,
No 8 of the process, the said disposition was gafraudulently by the said George Somerville, and
was taken fraudulently by the said John Craig Whdidethe knowledge of the said previous
agreement, and in defraud of the pursuer’s rightietuthe same.” (1860) 22 D 1082 at 1090.
1082(1874) 2 R 214 at 221.

1983 1bid at 223.
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fraud in its older sense. This is not the modernssg involving a false
representation made knowingly, but rather consiftactings designed to defeat
another person's legal right. Nevertheless, the haw moved away from the
concept of fraud. IfRRodgerLord Jamieson said: “[F]raud in the sense of moral
delinquency does not enter into the matter. It uffigent if the intending
purchaser fails to make the inquiry which he isrmbto do. If he fails he is no
longerin bona fidebutin mala fide”. Thus implied or constructive knowledge,
just as much as actual knowledge, will bring thengple into operation and
render the second purchagemala fide'*®*

The discomfort with fraud as a rationale is alsadent in academic analysis:
Kenneth Reid is careful to specify that “the oragiranalysis based on ‘fraud’
remains correct, provided that ‘fraud’ is not coefi to its narrow modern
meaning.**®> Wortley goes further, seeming to regard the secpuarthaser's
liability in cases of mere knowledge of the prigght as being more than a fraud-
based justification can suppdff® Dot Reid regards offside goals as part of the law
of fraud, specifically of secondary fraud, but sesfg that this is a survival of the
older, broader view which was heavily dependenttlom concept of inequality
derived ultimately from scholastic thinking. Theales the offside goals rule in the
law of obligations but outside the established gaties of enrichment or delitt®’

A similar train of development occurred in Southrigdn law: initial recognition
of the doctrine based on fraud, recognition thatremknowledge of the prior
transaction was sufficient to render the transtadable, followed by uncertainty as
to the doctrinal basis of the ruif&®

In Scotland, the doubt stems from the interactibtm@ distinct developments.
First, there is the sense that, while Scots law eobroad view of fraud in the early-
modern period, later developments saw it narrowsiclamably so as to be limited to
deliberate deceit, particularly under the influerafeDerry v PeeK%® Secondly,

there appears to be a relaxation in the level awkedge required in some of the

108412006] CSOH 58 at para 44.

1985 propertypara 695.

1988 \wortley “Double Sales and the Offside Trap” at 301

1987«Fraud in Scots Law” ch 7, esp pp 243—4 and 250—1.

1988 See Brand “Knowledge and Wrongfulness as ElemittiteoDoctrine of Notice” at 22—25 and
Lubbe “Doctrine in Search of a Theory”.

10891889) 14 App Cas 337. This development is diseigs detail in Reid “Fraud in Scots Law” ch
4 and 5.
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dicta in the nineteenth-century cases. This broediehe scope of the rule and can
appear to move it away from a category of intergiamongdoing.
However, it seems possible to address these caeadhthus to continue to rely

on fraud as a basis which can guide future devedmpm

(a) Fraud on creditors rather than fraud as deceit

In response to the objection that the meaning aafdrhas narrowed, reference may
be made to a species of fraud which is recognigatidomodern law but which does
not involve deception: fraud on creditors as disedsin chapters 4 and 5.
Furthermore, mere knowledge of what is going osuificient to render the debtor’s
counterparty a participant in the fraud in thattea

Anderson notes the parallel between the offsidésguode and thectio Pauliana
but points to two differences in respect of théelathaving given good consideration
will be a defence and the relevanala fidesis knowledge of insolvency rather than
knowledge of a prior right2?®® The analysis in chapter 4 suggests, howeverttieae
differences reflect a different context rather tlmafundamental conceptual division.
The reason that payment is usually a good defemtdgetactio Paulianais that such
payment renders the transaction neutral in itscefé@ the patrimony. There is no
prejudice to ordinary creditors. It makes no diéfece to them whether the debtor has
a piece of machinery worth £5000 or £5000 in hiekbaccount. Both are assets
which are available to them for the satisfactionth&ir rights. Things are different in
the offside goals situation because what matterghiocreditor is not the value of the
patrimony as a whole but the presence in it ofghdicular asset to which he is
entitled.

This line of thought leads to an explanation of whg relevantmala fidesis
knowledge of the insolvency in actio Paulianasituation and knowledge of the
competing right in an offside goals situation. Kiedge that someone is insolvent
implies knowledge of personal rights against hisipeny: if you know someone is
insolvent you know that he has creditors whom moapay. Specific knowledge of
the rights is not necessary because the countgrk@stvs enough to understand that
the transaction will frustrate the creditors’ hopesrecovery. Conversely, if the

109 AndersonAssignatiorpara 11-17.
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counterparty knows that someone else has a persghalto a particular asset, the
general solvency of the seller is not relevant.rENehe seller is generally solvent,
the competitor will still be frustrated.

This point is illustrated by the rules on anothevide aimed at preventing fraud
on creditors: inhibition. A general creditor’s ibition covers the heritable property
of the debtor because any of it could be subjeantadjudication for enforcement of
the debt. Where, however, the creditor has a palsaght to a particular plot, the
effect of the inhibition is restricted to that as$é' The general state of the
patrimony is irrelevant to the creditor, providédit his access to that plot is secured.

The fraud in the offside goals situation consistsapn attempt to frustrate a
creditor's hopes of satisfaction from the debtg@adrimony. That fraud in this sense
is not restricted to situations where the debtans®lvent is evidenced by the fact
that this type of fraud also underlies the ruleditigiosity where no insolvency need

be shown.

(b) Mala fides without knowledge

The second problem identified by the modern accouelates to the knowledge
requirementMala fidescan be fixed even in cases where the second mecha
unaware of the prior right, provided that he kn@msugh to put him on his inquiry
and then fails to make the relevant inquiries. Ttingsrule can apply where a naive
second purchaser honestly thought that there wasratdem. That is the basis for
Lord Jamieson’s observation that “fraud in the seoslsmoral delinquency does not
enter into the matter-%%?

The courts have been somewhat evasive about tloess@reircumstances which
will raise the duty of inquiry and what the conteoft the duty is°%® This is
regrettable because it makes life difficult for gqaial purchasers, but the basic
rationale is clear enough: where there is a duinpa@diry on a purchaser and he fails

to make that inquiry, he cannot rely on his ignoef a fact of which he would

1091 Bankruptcy and Diligence (Scotland) etc Act 2067150(1) and 153.

10921950 SC 48t 499.

1093 See further J MacLeod and R Anderson “Offside €aald Interfering with Play” 2009 SLT
(News) 93 at 94-5.
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have known had he fulfilled the duty. You are tegbis knowing what you should
have known.

Lord Drummond Young was therefore correct to charése circumstances
where the duty of inquiry is neglected as cases"imiplied or constructive
knowledge.*** Again, this reflects analysis found in other imstes of fraud on
creditors: the result of publication of an inhibiti or a notice of litigiosity is that
everyone is deemed to know of it. Where there rstractive knowledge of a prior
right, the grantee is deemed to have that knowleahgkthe analysis may therefore
proceed on the basis that he does know.

Where Lord Drummond Young went astray was to cateltnat this amounted to
a move away from the concept of fraud. The fraustilsthere: the seller knows of
the prior right and sells anywallala fidesis not watered-down frauanala fidesis
knowing that the fraud is happening. Such a viewadssistent with the standard
understanding dbona fidesn property transactions: ignorance of anotheghbtri

It is worth bearing in mind that the offside goal¢e is not the only circumstance
where failure to come up to an objective standdrceasonable inquiry can leave a
naive counterparty liable on the basis of complfititfraud. As suggested in chapter
4, that is the basis of the analysis of the voilgbof some unfair preferences.
Further, a solicitor's naive trust in his clientsMaeld sufficient to render him liable
as an accessory to (conventional) fraud by deceptid-rank Houlgate Investment
Co Ltd v Biggart Baillie"®®

(c) Why is the faith bad?
If fraud is to provide a convincing rationale fdnet offside goals rule some
explanation is needed of why the third party magetaccount of a personal duty
owed by someone else.

It is not quite sufficient to point to the accessnature of the liability. In criminal
law, such an assertion suffices because criminaldaties typically bind everyone

and therefore the conduct in question is wrongdofuth principal and accessory. The

109412006] CSOH 58 at para 44.

1095 12013] CSOH 80; 2013 SLT 993, esp at paras 3{whére the parallel with the offside goals
rule is drawn). As with the offside goals rule,réés an argument that the requisite mental element
here should be drawn relatively narrowly: EC Ré#ktession to DelinquenceFrank Houlgate
Investment Co Ltd (FHI) v Biggart Baillie LEF2013) 17 EdinLR 388 at 394.
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same can be said of inducing a payment by decelftid&veryone owes everyone
else a duty not to commit such fraud. So, whereeéllinduces Brenda to pay him by
deception using forged documents and Cecil helpprapare the documents,
knowing what they are for, both are liable. Cecélswobliged not to deceive Brenda
just as much as Alfred.

In offside goals, however, the position is diffeaxefihe seller's conduct is only
wrong because of a particular duty that he and aelypwes to the first purchaser.
Until the first contract was concluded, a salehe second purchaser was perfectly
lawful. The duty not to sell flows from that conttdo which the second purchaser
was not a party. The second purchaser might atwate dlthough he knew that the
seller was behaving wrongfully, this fraud arosenfrthe personal relationship
between the seller and the first buyer and wafboer none of his business.

This problem is not unique to the offside goal®rdt is also raised by fraud by
insolvent debtors and was discussed briefly in térap but it is felt more sharply in
relation to offside goals, perhaps becausedtt®o Paulianais so ubiquitous and
perhaps because the requirement of insolvencyigtit to keep the problem within
reasonable bounds.

Dot Reid explains the accessory’s liability by refece to the moral sense of Stair
and Aquinas and the latter's broad notion of indiua®’ That, however, raises the
question of how this moral sense might be concdipach as a duty with legal
consequences.

The rules on fraud on creditors, whether they andée context of offside goals,
insolvency or litigiosity, presuppose a limited yuf non-interference with other
people’s personal rights. While a personal rightordy enforceable against the
debtor, it is not a matter of complete indifferetioehird parties. They have a duty
not to facilitate breaches of the relevant obligatiHowever, since personal rights
are invisible, facilitation only renders the fatator liable in circumstances when he
knew or ought to have known of the relevant rightl dhat the relevant conduct

would breach it.

1% As in Frank Houlgate.
1097«Fraud in Scots Law” 242.
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Further evidence of such a duty can be found ind#let of inducing breach of
contract. The five characteristics or essentianelats of that delict were set out by
Lord Hodge inGlobal Resources Group Ltd v Mack&y?

1) breach of contract;

2) knowledge on the part of the inducing partyt thes will occur;

3) breach which is either a means to an end sdugttie inducing party or an
end in itself;

4) inducement in the form of persuasion, encourege or assistance;

5) absence of lawful justification.

The parallels with the requirements for the offsgi@als rule are close but not
exact'®®® Some differences are not surprising given the ediffy origins.
Nonetheless, the parallels between the two rulestaiking: in the core offside goals
case, the second purchaser persuades the seBefl twhen the latter was already
contracted to transfer the property to anotherithe foundational authority on
inducing breach of contract a theatre owner peestiaal singer to appear in his
theatre when she was contractually bound to sirmather-*%°

Both rules are part of modern Scots law and bothtgowards recognition of an
obligation to take account of other people’s peasoights. Both do so on the basis
of accessory liability*°* Absent an obligation not to participate in breaha
personal right, it is difficult to see how inducibgeach of contract or participating in
a fraud on creditors could be considered wrongful.

Of course, that answer raises its own questiotiinfl parties owe the holder of a
personal right a duty not knowingly to particip@teor encourage the breach of that
right, why is the third party’s liability access@ryhe answer lies in the trigger for
the liability. Liability depends on breach by thebdor. Until the debtor defaults on

109812008] CSOH 148; 2009 SLT 104 paras 11-4. Lorddsodrew heavily on the restatement of the
law in this area i©OBG Ltd v Allanf2007] UKHL 21, [2008] 1 AC 1.

199 gee further J MacLeod “Offside Goals and InduceshBhes of Contract” (2009) 13 EdinLR 278.
1109) ymley v Gy€1853) 2 E & B 216; 118 ER 749.

101 The basis for the distinction between inducingabheof contract and causing loss by unlawful
means irOBG v Allanwas that the former, but not the latter was camegmwith accessory liability:
[2007] UKHL 21 at paras 3-8 and 32 per Lord Hoffman
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his obligation, the third party is not liable. Sthad party who tried, unsuccessfully,
to persuade a seller to sell to another incur atallty.

A duty of non-interference sits well with the idéet personal rights are property
which is owned in essentially the same way as aegiqroperty*°* It can then be
seen as equivalent to the duties of non-interferemtich protect corporeal
moveables or land. Of course, the content of thg idunot absolute but neither is the
duty not to interfere with corporeal property: adawner, for example, must tolerate
access taken under Part 1 of the Land Reform @utlAct 2003, and the law of
nuisance does not give a remedy against every fuseighbouring property which
has implications for the enjoyment of his own; \ikee abona fidepossessor of a
corporeal moveable belonging to another does nagvro

Admittedly, the duty of non-interference is not tekeme as the duty of non-
interference with corporeal property, but that &duse the nature of the property
being protected is different. And in any eventesulike those in the Land Reform
(Scotland) Act 2003 show that the level of protttagainst interference by third
parties is not uniform between the different typésorporeal property. There is no
right to roam over corporeal moveables.

Thus, a duty of this kind sits particularly wellthin a Ginossarian or Gaian view
of the relationship between creditors and theihtsdout it should be noted that there
is some support for delictual protection against gecond purchaser even in
Germany, where the intellectual environment unsyhgiec to such protection
because the Pandectist scheme rejects the ideathight can be the object of

ownership-%®

102 g5ee eg Ginossaroit réel, propriété et créanciio 22-5.
1103 MichaelsSachzuordnung durch Kaufvertr@§0—98 (surveying the arguments). It must be
conceded that the analysis does not commanhkaivechende Meinunigg Germany.
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(2) The scope of the offside goals rule

(a) Personal rights to real rights
Traditionally, the offside goals rule was said totpct only “rights capable of being

made real*'*

or, more precisely, “personal rights to real reghiThis limitation the
rule has been doubted in light ®fade Development Bank v Warriner & Mason
(Scotland) Ltd'® In that case, a condition against leasing in adsted security was
given effect against a tenant on the basis of #marit's bad faithvis-a- visthe
prohibition. This led Kenneth Reid to suggest tthat personal-right-to-a-real-right
requirement had fallen away and that the scopbefule was instead controlled by
the requirement that the granter was in breacmafrdecedent obligation in making
the grant:®®

As Webster has pointed otf’ framing the rule’s application in these terms is
difficult to reconcile with the earlier decision dfie Inner House inWallace v
Simmers® There the court declined to apply the rule to gzb licensee against
an action for ejection by a third party purchaserte basis that this was not a
personal right to a real right. Sale by one whodrasited an irrevocable licence is a
breach of an antecedent obligation (since it rendee licensor unable to fulfil his
obligation), butWallacemeans that the rule will not apply even if thedrparty is in
bad faith. Webster suggests that the restricgamecessary in order to maintain the
distinction between lease and licence in particalad between real and personal
rights in generat!®

The view that not every grant in breach of a pabligation is challengeable as an
offside goal is also supported by recent authdfityIn Gibson v Royal Bank of

Scotland pl¢ Lord Emslie expressed some doubts about whethertést was

110%wallace v Simmers960 SC 255 at 260 per Lord Gurthrie.

11051980 SC 74, approved ifrade Development Bank v Crittall Windows L&B3 SLT 510.

1108 peid Propertyparas 695-6.

1107 p webster “The Relationship of Tenant and Succdsaadlord in Scots Law” (PhD thesis,
University of Edinburgh, 2008) 211-3.

1181960 SC 255.

199webster “The Relationship of Tenant and Succesandlord in Scots Law” 211.

110 0ptical Express (Gyle) Ltd v Marks & Spencer 00 SLT 644 anGibson v Royal Bank of
Scotland PId2009] CSOH 14, 2009 SLT 444.
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appropriately expresséd-* However, his alternative formulation: that thehtidpe
capable of “affecting the records” seems to comemiach the same thing for
heritable property. The records are only affectedny meaningful way by transfer,
extinction or grant of a real right.

Lord Emslie’s formulation has the disadvantage of being apposite to cover
moveable property. On the other hand it usefullyemthe question of the holder of
a real right who is contractually bound to grandischarge transferring that right
before the discharge is granted. For instance, Dienmay own a plot which has the
benefit of a right of way over Serena’s land. Shgsphim for a discharge because
she wants to develop the land. Before the dischargeanted, Dominic gifts the plot
to Gary, who refuses to grant the discharge. Sh&acena be able to invoke the
offside goals rule? On Lord Emslie’s formulatiohgescan. On the traditional model,
the picture is less clear but protecting her seémnbe the correct result. Had
Dominic contracted to grant a servitude to here8amwould have been able to rely
on it and there is no obvious reason why one tyfpgamsaction with a servitude
should be favoured over another.

Therefore, the requirement might be better replrasea personal right to the
grant, transfer, variation or discharge of a régitr'**? This is a rather cumbersome
formulation. The basic point expressed by the ‘peasright-to-real-right”
formulation appears to be widely accepted and bnage remains a useful (if slightly
imprecise) handle for the concept. The questiornamesy however, of how this idea

sits with the rationale for the offside goals rptesented here.

(b) Personal rights to subordinate real rights

One implication of the suggestion that the offsiytals rule protects personal rights
to the grant, transfer or discharge of real righthat the rule extends beyond double
sale. In principle, someone with a personal righthe grant of a servitude or a lease

should be able to invoke the rule td82 So, if Bert contracts to grant a right of way

11115009] CSOH 14 at paras 43-50, esp para 44.

1121t Gaian view of ownership of rights is rejectedither modifications are necessary to account
for dealings with personal rights.

113 There is express authority to this effect in SoAfifica Grant v Stonestredt968 (4) SA 1 (A). A
similar result was reached i@reig v Brown and Nichols¢h829) 7 S 274, although the court’s
reasoning is not clearly enough expressed to makelear instance of the offside goals rule.
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to Sally but transfers the property to Ernie befSedly is able to register the grant,
Sally can invoke the offside goals rule againsti€ifihe was in bad faith or the
transfer was gratuitous.

Subordinate real rights present difficulties imnterof remedies. If, the holder of
the prior personal right hears of the wrongful gtaefore it is completed, he may be
able to obtain an interdict against completiif.What of the case, where the prior
rightholder only discovers the grant after the 7atVhere the first grantee was
entitled to transfer of the asset, there is nadailiffy in returning the property to the
seller. That is only a short term step, after whickill pass to the first grantee.
Where, on the other hand, the first grantee is inenatitled to a subordinate right,
setting a transfer aside seems to go too far. df ftrst grantee is entitled to a
servitude, all he needs is an opportunity to coteghés real right. He has no interest
in the seller being the owner instead of the sednngkr.

The South African solution is to allow the personght to be enforced directly
against the successtf® This result has been explained in terms of a hroad
equitable approach?® It seems to come close to collapsing the distimcbetween
real and personal rights and may explain the terydeanSouth Africa to suggest that
the doctrine of notice affords “limited real effeco personal right$'*’ Such an
approach is not particularly attractive for Scets.| How then can the problem of the
offside goal against a right to a servitude be edP

Categorisation of the rule as an instance of frandcreditors is helpful. The
discussion in chapters 4 and 5 suggested that treduad hunc effectunis not
limited to cases of inhibition and that it couldtréct the scope of a reduction as well

as the people it affects.

114 5purway Petr (10 December 1986, unreported), OH, available ofisiNexis.

11151968 (4) SA 1 at 20 per Ogilvie J&he reasoning of the court @reig v Brown and Nicholson
Shaw's report is limited to the brief and rathempsising suggestion that since both rights were
personal “the common owner is divested by the cgamwee” without the need to complete the grant
of servitude by taking possession. This analysislavbe difficult to maintain light of the clarifitian
of the relationship between real and personal sightd of the race to completionSharp v Thomson
1995 SC 455 anBurnett’s Trustee v Graingg2004] UKHL 8; 2004 SC(HL) 19.

1118 Meridian Bay Restaurant (Pty) Ltd v Mitchf2011] ZASCA 30; 2011 (4) SA 1 (SCAst paras
30-1 per Ponnan JA.

M7«Dje juiste siening na my mening is dat vanweéldianisleer aan 'n persoonlike reg beperkte
saaklike werking verleen wordAssociate South African Bakeries (Pty) Ltd v Ory¥&einigte
Backerien (Pty) Ltd 982 (3) SA 893 (A) at 910 per van Heerden JA.

233

www.manaraa.com



The classic instances of fraud on creditors areutapatting assets back in a
patrimony so that creditors can obtain rights ienth This is obviously the case with
inhibition, or fraud by an insolvent debtor, buigtalso the case in a classic double
sale of land. Reduction is not an end in itselfthegs it puts the fraudulent granter in
a position to perform by granting a real right affieg the asset. Alternatively, it
allows the creditors to get the court to make thengfor the debtor by means of
diligence. This endgame is what justifies the reiduc

Where reduction isd hunc effectumits effect is specified so it goes no further
than necessary to secure the protected interess fductiorex capite inhibitionis
merely operates to render an adjudication agamstdrmer owner competent. That
being achieved, it has no further value.

In some cases, the practical distinction betwadrhunc effectunand catholic
reduction is a minor one: if a transfer to Billyrexduced to allow Dan to register his
disposition, Dan'’s registration will deprive Bilbf any right that he has. However, it
makes a big difference where an offside goal has Iseored and there is a personal
right to a servitude. The reduction would && hunc effectunto enable a deed of
servitude granted by the seller to be registeratl amstituted a real right, but it
would go no further. For all other purposes Billpwid remain owner.

Of course, the net result of this approach is wamjlar to the South African rule.
A transferee who was faced with a valid offside Igoahallenge in these
circumstances could save everyone a lot of timerandey simply by agreeing to
grant the relevant subordinate real right. In dosog he would be in no worse a
position than if reductioad hunc effecturhad been obtained and the grant had been
made from his author. The courts might even befigdtin allowing the procedure
to be short-circuited and compelling the transfetee make such a grant.
Nonetheless, for the sake of a proper understardfitige relationship between real
and personal rights, it is important to understaraperly why such a short cut might

be permitted.
(c) Does the fraud-on-creditors analysis prove too much?

Therefore, the fraud-on-creditors analysis can aetdor one implication of the

view that the offside goals rule is a mechanismpimtecting personal rights to real
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rights. However, it appears to struggle with a mioredamental aspect. If the basis
of the offside goals rule is fraud on creditors anthe general duty not to participate
in the breach of personal rights owed to othersy wghit restricted to creditors
holding a particular class of personal rights? Afd, any kind of creditor can
challenge a fraudulent grant by an insolvent debpootect his right with an
inhibition, or rely on the doctrine of inducing b of contract. Why then, should
the offside goals rule be restricted to a particalass of personal right?

The first point to note is that the doctrine of uethg breach of contract gives
personal rights some external effect. The persoght-to-a-real-right restriction
does not apply. The fact that a right is not a geak right to a real right does not
necessarily mean that the third party is safe. &ath is likely to mean that he is
liable in damages but safe from reduction of th@dfer (as there is no offside goal).
The consequences of the personal-right-to-a-rgat-riestriction are not as sharp as
first appears.

This argument depends on the mental element ofcindubreach of contract
being substantially the same as that for offsidalggorhis is broadly the case: the
test for the mental element of inducing breachaitact is not unduly stringent and
is likely to be met in most bad-faith offside goalsses. If the second purchaser
knows of the prior right, then breach of its caatele obligation is a necessary
means to the end sought by the second purchadamioly the property for himself.
The difficulty arises in those cases where the s@qmrchaser is put on notice but
has something which falls short of clear and cerkaiowledge of the prior right.

This is a divergence between inducing breach oftraoh and offside goals.
However, it is not as big a gap as may appearrat. fin OBG v Allan Lord
Hoffmann made it clear that wilful blindness, whemmeone decides not to inquire
for fear of what they might find, was as good aswdedge'*'® That is sufficient to
cover a lot of the offside goals cases and a rgimrof the mental element to match
that for inducing breach of contract would be desg since the present approach

creates too much uncertainty for potential purctsase’

111812007] UKHL 21 at paras 40-41.
1119 5ee further MacLeod and Anderson “Offside Goals laterfering with Play” at 94-5 and
MacLeod “Offside Goals and Induced Breaches of 2amiit 278 at 281-2.
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Even under the present law, there will be few ca#esre the mental element for
the offside goals rule is fulfilled but that fordacing breach of contract is not.
Where both are fulfilled, the restriction of thdsifle goals rule to personal rights to
real rights affects which remedies are availablberathan whether a remedy is
available.

This brings the analysis back to the nature ofrémedy under the offside goals
rule. As suggested above, avoidance for fraud editars is aimed at putting an
asset back in a patrimony so that a creditor caaimla real right in it. It operatesl
hunc effectumand goes no further. It gives the fraudulent tiems no right to
possess the property.

That, in turn, provides a rationale for the resmlWallace v Simmers?® Miss
Simmers had a licence (a personal right) againstoh@her which entitled her to
occupy a house on his property. He sold the prgpertbreach of that licence.
Suppose that she had obtained a reduction of #mesfar from her brother to the
buyer. What would the effect of that reduction hdeen? Her brother had no
obligation to grant her any real right and, sineguction would not have given him
any right to possess the property, he would notirb@ position to secure her
possession and thus to fulfil his obligation unttex licence. Thdéauncin ad hunc
effectumin this case would have no content. Thereforeréwiction would have
been pointless.

Restricting offside goals to personal rights to ghaent is therefore consistent with

the fraud rationale because it reflects the natftisvoidance for fraud on creditors.

(3) Objections to “an interference with contract” a pproach in South
Africa

A similar analysis to the one proposed here has bdeocated in South Africa by N
J van der Merwé'®! He suggested that the doctrine of notice be emgthion the

basis of Aquilian liability for interference withoatract. Two major objections have

11201960 SC 255.

1121 NJ van der Merwe and PJJ Olivieie Onregmatige Daad in die Suid-Afrikaanse R2Y edn,
1970) 229-48. Van der Merwe wrote in Afrikaans. Tiscussion here is based on the summaries of
his views and the reaction to them in Brand “Knalge and Wrongfulness as Elements of the
Doctrine of Notice” at 30, Wortley “Double Salesdathe Offside Trap” at 308-9 and Lubbe “A
Doctrine in Search of a Theory” 259.
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been raised against this, and Wortley suggestshkstwould be equally significant
in Scotland:'??

The first group of criticisms refer to the respeetmental elements of the doctrine
of notice and of interference with contrat® In this respect Van der Merwe has
been attacked from both sides. The standard vientefference with contract is that
it is limited to intentional conduct and therefaneapable of accounting for the full
scope of the doctrine of notic&* Van der Merwe’s answer to this criticism was to
suggest that interference with contract extendsdeer negligence as well as
intentional wrongdoing®® On the other hand, Brand criticises Van der Meswe’
position as too broad, precisely because it covases of negligence where there is
no actual knowledge of the right which is frustcdat&° Brand does not consider the
doctrine of notice to extend that far.

Criticisms in the second group focus on the faet the remedy granted to the
first purchaser is not compensation. Rather therishec“effectively affords” specific
performance?” which is not considered to be the proper provintéhe law of
delict.

Whatever their merits in relation to South Africkw, these arguments do not
seem sufficient to displace the analysis in thet&tocontext. On the view presented
here, the remedies for both fraud on creditors tleddelict of inducing breach of
contract presuppose the same duty not knowingfgdititate or encourage breach of
someone else’s personal right. The fraud on cresdiides, however, are not part of
the inducing breach of contract rules. Inducingabheof contract is its own delict
covering the right to damages. The offside goale does not, in a strict sense,

derive from inducing breach of contract. That bethg case, some divergence

H22«poyble Sales and the Offside Trap” at 309.

123 Thijs term is still used in South Africa. It haddeicurrency in Scotland and England ueiG v
Allan, when the House of Lords rejected that categofgvour of two distinct torts/delicts: causing
loss by unlawful means and inducing breach of emtr

1124 3 Neethling, JM Potgieter and PJ Visser (tran&d@bel)Law of Delict(5" edn, 2006) 282—4 and
Wortley “Double Sales and the Offside Trap” at 309.

iizz Brand “Knowledge and Wrongfulness as Elementsefoctrine of Notice” at 30.

e
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between the conditions for availability of damadasinducing breach of contract
and those for reduction may be tolerat&d.

As far as remedies are concerned, there are twamgs®ns implicit in the
argument: that reduction is not an appropriate tgnier a delict, and that damages
would not be available for a bad faith offside goal

On the first point, compensation is not the onlgneey afforded by the law of
delict: where a wrong can be anticipated, interthety also be available. Unlike in
South Africa, there is no suggestion in Scotlarat the effect of the offside goals
rule should be to render the personal right paaiivenforceable against the
successor. Reduction does exactly what damagelict dry to approximate: it
restores thetatus quo anteThis is rarely possible: a court decree will han the
clock back and redirect the negligently driven ddrat does not mean, however, that
it should not be done in those cases where itssipte.

On the second point, it is not clear that damagesat be awarded for offside
goals. If they have never been granted that isusecséhey have not been sought
rather than because they have been refused.dt sunprising that damages have not
been sought: a first buyer who was content with eyowould be likely to sue the
seller for breach of contract rather than pursuieduction of the offside goal.
Further, it might be argued that inducing breachcofitract covers liability for
damages in this situation.

Finally, it is worthy of note that, while Brand sha the general South African
scepticism about Van der Merwe’s approach, his @noposed approach draws
heavily on principles which, at least to Scots lavsy look delictual:

[A]lthough the doctrine of notice is not founded delict it shares a common
element with delictual liability, namely wrongfuke (sometimes referred to as
unlawfulness). Secondly, that in determining wrahggss for the purposes of the
doctrine we should be guided by the principles timte become crystallised in
delictual parlancé*®®

1128 cf Lord Hodge’s comments on the conditions for dges for fraud on the one hand and for
setting a contract aside on account of fraud orother inFrank Houlgate [2013] CSOH 80 at para
44,

1129 Brand “Knowledge and Wrongfulness as Elementshef@octrine of Notice” at 31. Brand goes
on to suggest that, because the loss in the dedafinotice is purely economic, wrongfulness degend
on public or legal policy considerations. The wriuhdput not delictual approach is also proposeB in
J Badenhorst, JM Pienaar and H Mos&iliberberg and Schoeman’s Law of Propg&Y) edn, 2006)
87.
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An analysis based on the wrongful nature of condubtch is guided in its
development by the principles of the law of detieems to be best located in the law

of delict.

(4) Gratuitous acquirers

An analysis based on the wrongful nature of thes&gurchaser's conduct faces
obvious challenges in dealing with the case of uj@is acquisitiot™° Yet
recognition that the seller's conduct amounts &mdr means that the “no profit from
fraud” rule and the law of unjustified enrichmergncbe invoked to explain the
vulnerability!**! As discussed in chapter 4, this rule presentoita challenges
because of the indirect nature of the enrichmemiwéver, this exception to the
normal rule against recovering indirect enrichmeant be explained as an extension
of the fraud rule: had the donee known what wasde€ione, he would have been
bound to refuse the property. An attempt to retaebenefit once the full facts are
known amounts to completion of the incompletelus and hence to wrongful
conduct. The voidability of the grant enables taeypwho would be so-wronged to
prevent this wrong from being done. Therefore, diigation to reverse the
enrichment is justified although the enrichmenntirect.

Of course, an onerous transferee in good faith atsy discover later that he was
an unwitting accomplice in the seller's wrong, lmitsuch a case the balance of
policy is a little different. Such a transfereaat seeking to retain a pure enrichment
but rather the benefit of a lawful bargain. Wereoitbe forfeited, he would be left
with a claim for money and so exposed to the risthe seller’s insolvency. Given
the personal rights do not rank according to the prior tempore potior iurethere
is no obvious reason why that burden should beeshirom the first buyer to the
second when both were duped by the seller.

This analysis draws on the point made by Careye¥liégarding the relative lack
of favour which the law shows to donees, but iegia reason for allowing a donee

130 For examples of an offside goals challenge byasugious acquirer, selexander v Lundies
(1675) Mor 940 and\nderson v Low§gl863) 2 M 100.
1131 Reid “Fraud in Scots Law” 243-9 and 256-8.
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whose personal right predates a right under anoosecontract to keep the property
if he got his real right first. In that case, thende was not an unwitting accomplice
in any fraud because his author was perfectlyledttb make the promise at the time

when he made it.

E. IMPLICATIONS OF FRAUD ON CREDITORS AS A RATIONAL E

On the analysis suggested above, avoidance ofrdnsfér gives effect to the first
creditor’s delictual right to reparation againssecond purchaser who acquired in
bad faith. It does that by putting the second paseh in the position he would have
been in had the wrongful act not taken place. Tdidability of gratuitous grants is
based on an analogous rule in the law of enrichmehich can be viewed as an
extension of the fraud rule. One advantage of tles is that it allows the offside
goals rule to be set alongside the other instanté&mud on creditors. Once that is
established, they can offer guidance on some otdnéested issues surrounding the
offside goals rule.

The implications for the relationship between afésigoals and subordinate real
rights have already been discussed but the frauctextitors analysis also casts light
on another point of contention in modern discussiohthe offside goals rule: the
time at which the grantee must be put in bad féitvas suggestedbiter in Rodger
(Builders) that a buyer who was in good faith when missiveseaconcluded but
who discovered the prior right before registratioh the disposition would be
vulnerable under the offside goals rité? This view was followed by Lord Eassie in
Alex Brewster & Sons v Caugh€y® whose decision was, in turn, endorsed by Lord
Rodger inBurnett's Trustee v Graingef* Lord Rodger took pains to explain why
the position of the trustee in sequestration wasrgjuishable from that of a second
buyer in an offside goals case. That was necessaguse of his view that a second
buyer who hears of a prior right must stand asideHe first purchaser whereas there

is no such obligation on the trustee.

11321950 SC 483 at 500 per Lord Jamieson.
133 Ynreported, 2 May 2002 (available at http://wwwisourts.gov.uk/opinions/EAS0904.html).
113412004] UKHL 8 at para 142.
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Despite this high authority, however, tlsisems to be wrong in principle and has
rightly been subject to academic criticiSht A clue as to why it is wrong can be
found in the extract from Stair which Lord Rodgewvg to distinguish between the

position of the trustee or the creditor doing aihge and the second purchaser:

But certain knowledge, by intimation, citation, tbe like, inducingmalam fidem
whereby any prior disposition or assignation maalearnother party is certainly
known, or at least interruption made in acquiringdorestment or citation of the
acquirer, such rights acquired, not being of netess satisfy prior engagements,
are reducibleex capite fraudisand the acquirer is partaker of the fraud of his
author, who thereby becomes a granter of doubkesit°

While the general rule is that a bad faith acquivék be vulnerable as a partaker in
his author’s fraud, the rule does not apply to ¢hedo acquire “of necessity to
satisfy prior engagements”. As Lord Rodger rightipserved, the trustee in
sequestration and creditors doing diligence maglilghe considered to fall into this
class.

However, Lord Rodger neglects the fact that, onparahaser has concluded his
contract with the seller, he too is a creditdtrand takes “of necessity” because, like
other creditors, taking an asset is the only wat tte can ensure that his right is
fulfilled. Indeed, it might be argued that the nesity affecting a purchaser is more
pressing than that affecting a creditor who is owehey. It makes no difference to
the latter which of the debtor’s assets is sold/idied that it raises sufficient funds to
pay the debt. A purchaser’s right, on the otherdhaan only be satisfied by transfer
of the asset he contracted to buy.

The point becomes clearer after reflection on otaees for fraud on creditors in
the context of insolvency and of inhibition. It m® fraud to accept what you are
owed and that is all that a buyer who registers witpervening knowledge of a prior
contract does. There is an unavoidable conflietgifts and, in such a situation, each

person is entitled to look to his own interestse Prchaser who knows of the prior

1135 AndersonAssignatorparas 11-24—31

1136 Stair 1.xiv.5, cited 2004 SC (HL) para 142.

137RG Anderson “Fraud and Transfer on Insolvency:.té&a... tantum et tale(2004) 11 EdinLR
187 at 202.
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contract before he concludes his own contract ia dlifferent position because he

can avoid the conflict of rights by not agreeingtry the property.

F. OFFSIDE GOALS AND SUCCESSOR VOIDABILITY

Throughout this thesis, it has been suggested wbatability is the result of a
personal right against the recipient to have prypeturned. If that is the case, then
transfer by one who himself holds as a result wbidable transfer is an offside goal
if the acquirer is in bad faith or gratuitous. Qfucse, this maps directly onto the
circumstances in which a successor to voidable wtill be affected by the
voidability which affected his author. Thus Reicc@rect to analyse this “successor
voidability” as a special case of the offside gaals**®

This approach has been criticised by Whitty, whggasts that the right to
recover voidably-transferred property is initialig power or option to rescind the
antecedent contract®® and that it is only when this is exercised tha thyht to
return of the property arises. He further argues tifie “author’s fraud” rule provides
a sufficient, free-standing, explanation for thelnewability of bad faith and
gratuitous successors with a distinct history.

Whitty's criticisms seem misplaced. It is not tha&se that, in order to avoid a
transfer, one must first rescind the antecedentracin This is evident in relation to
both fraud on the transferee and fraud on creditors

Take fraudulent misrepresentation: in almost evecyrcumstance, a
misrepresentation which affects a contract wilbaéfect the transfer agreement. If
the transfer agreement is affected by the misreptation, then the transferor is
entitled to avoid the transfer without botheringttwithe contract. This option
becomes a necessity where the transfer but nartezedent contract is affected by
fraud. Such cases are rare but they are possibéeeffect of fraud which supervenes

between contract and transfer was discussed inteth&p In those cases only the

1138 ReidPropertypara 698. Dot Reid takes a similar approach, agiith as instances of secondary
fraud: “Fraud in Scots Law” 231-5.

139N Whitty “The ‘No Profit from Another's Fraud’ Relland the ‘Knowing Receipt’ Muddle” (2013)
17 EdinLR 37 at 56.
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transfer is voidable so Whitty’'s model would deprithe defrauded party of any
protection.

The fact that voidability can affect the transflan@ is also evident when fraud on
creditors is considered. A gratuitous alienatiorglmibe a bare transfer, with no
antecedent obligation. Nonetheless, it would bellehgeable if made by an
insolvent debtor. Similarly, the prior rightholdes not prejudiced by the seller’s
contract with the second buyer but by the trantsfdrim. Therefore, it is the transfer
that is voidable.

The author’s fraud rule which Whitty invokes is iygdly stated as the maxim
dolus auctoris non nocet successori nisi in causadtiva This tells us who is safe
from the author’s fraud but it is only possible w@rk out who is vulnerable by
looking to the gaps in the statement. Neither dibes bare maxim provide any
explanation for the result in question.

The fraud of the author does not affect onerousessors because the right to
avoid the transfer for fraud is a personal one Wwhitmes not affect singular
successors. What is needed is an explanation of bady faith and gratuitous
successorare vulnerable despite the fact that the right to lemgje is personal. It
does not seem enough to say that they are vulreebsglause they do not fall within
the scope of the maxim (not least because the maays nothing about bad faith).
Categorising bad faith and gratuitous transfereekierability in terms of the offside
goals rule provides such an explanation. TherefB®id seems correct to place

successor voidability in the context of the offsgitels rule.

G. SUMMARY

The analysis in this chapter has suggested thatotfsgde goals rules is best
understood as an instance of the law’s responé®auad on creditors. Avoidance is
natural restitution, giving the defrauded crediteparation for the wrong. Like the
other instances of fraud on creditors, grantees beliable as participants in the
fraud (where they are in bad faith) or on the badian enrichment rule which
prevents the completion of an incompldtdus(where the grant is gratuitous).
Categorisation of the rule as an instance of frandcreditors suggests that

avoidance on the basis of the offside goals rusgliaunc effectupwith the scope of
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the reversal being defined by what is necessarglitiw the defrauded creditor
satisfaction by obtaining a real right in the relew property. This factor explains
both how the offside goals rule can protect a pebkoght to a subordinate real right
and why the rule is limited to personal rightsealrrights.

The fraud-on-creditors rationale also implies thatreditor who was in good faith
when he acquired his personal right is entitle¢ptiosue satisfaction of that right
even if he discovers a conflicting personal rigbtdoe he gets his real right. Further,
since the basis of voidability is the personal righ have a transfer reversed, this

rationale suggests that successor voidability imsiance of the offside goals rule.
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Chapter 8

TANTUM ET TALE

One challenge to the account of the effect of frauekented in previous chapters
arises from the treatment of defrauded partiesngolvency. Chapter 2 included
discussion of a line of cases where sellers sotghestablish that buyers had
defrauded them by failing to disclose insolvencliisTmight be thought a pointless
exercise. Fraud gives rise to a personal righepauration but a personal right against
an insolvent debtor is worth little. Further, thdlers in these cases already had a
personal right, a right to the price.

However, these sellers had a strong reason tosathey did. Fraud received
special treatment in insolvency. This meant that/thould recover the items sold
rather than merely being content with a dividendnisolvency. The basis for this
preference was said to be the fact that creditonsgddiligence (and thus insolvency
officials) took the debtor’'s assdtntum et taleas the debtor had them.

The expressiomantum et talds scattered widely throughout Scottish authaitie
Its influence has not always been positive. As BPelis it, “Out of this phrase of
‘tantum et talea new host of difficulties arosé**° Not least of these is determining
what it actually means. Trayner glosses it thus: i8ich and of such a kind; both as
regards quality and extent:**

The terseness of the phrase has led to flexikiitgapplication. Discussing the
decision of the Inner House iHeritable Reversionary Co v Milld*? Goudy

observed that the decision gave effect

to a supposed principle that in heritable propdtg title of a trustee in
bankruptcy, as well as all other singular successoiust be determined by the
state of the public registers. ... The supposed imimchas been sometimes

1149 Bell Comml, 298.
141 TraynerLatin Maxims and Phrases
1142(1891) 18 R 1166.
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expressed by the maxim—a trustee in bankruptcyesals to property vested in
the bankrupttantum et taleas it stands upon the recdtd®

However, Goudy also uses the phrase later on imais, describing a decision
contrary to that of the Inner House hteritable Reversionary“The simple and
equitable rule applied was, that creditors can take higher right than their
constituent, that they stand in his shoes and aksttantum et taleas he held [ie
subject to latent trustsf***

As a matter of language, there is no problem witk. tHowever, the fact that the
phrase fits so easily into two contrasting proposg shows how dangerous it is to
talk about a “doctrine afantum et tal2 **** The danger is particularly acute because
of Scots lawyers’ lack of familiarity with Latin.e8l complained that some were led
astray by “taking the sound instead of the sengkeophrase™!*®

Tantum et talamight therefore seem a poor title for a chapteis, lhowever, the
best available name for the rule that certain cdaagainst the debtor in respect of
assets, which could not be raised against the delmoerous good faith successor to
those assets, may none the less be raised agastocs doing diligence or the
debtor’s trustee in sequestration. The origins extént of this rule are murky and it
is problematic in light the sharp division betweeal and personal rights re-affirmed
in Burnett's Trustee v Graingeér*’ Perhaps it is appropriate that even the name
presents difficulties.

At the heart of théantum et taledebate was a policy argument which might be
regarded as the converse of the dynamic securynaent advanced in support of
protection for good faith purchasers of fraudulgratquired property. Unsecured
creditors, it was argued, had trusted the persomalitworthiness of the debtor and
thus relied neither on the registers nor on thesyrgption that the possessor of
moveables owned them. They could make no claim han gublicity principle.
Therefore, even when they did diligence or haddilator’s estate sequestrated, they
did not deserve the protections afforded to singsileccessors and those who took

real security.

1143 Goudy “Note orHeritable Reversionary Co Ltd v Millaf1891) 3 JR 365 at 366.
1144 Goudy “Note orHeritable Reversionary Co Ltd v M’Kay’s Trustes 366.

1145 Eq Heritable Reversionary Co Ltd v Millg6891) 18 R 1166 at 1170 per Lord Adam.
1148 el Comml, 298.

114712004] UKHL 8; 2004 SC (HL) 19.
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This debate arountBntum et taletook place in three main arenas: attaching
creditors’ general invulnerability to personal fighagainst their debtdt*® the

t;1149

trus and the clarification of the effect of fraud oartsfer.

A. ATTACHING CREDITORS’ INVULNERABILITY TO PERSONAL
RIGHTS AGAINST THE DEBTOR

The strict division between real and personal sgirid the resulting invulnerability
of attaching creditors to prior personal rights iagia their debtor are seen as
fundamental in modern Scots law. The essence drsopal right is that it exists
against a particular person or group of persons asdlord Rodger put it, “since the
debtor and the trustee in sequestration are diftgrersons, the trustee is not affected
by any personal obligations that may have affettieddebtor.***° As Lord Rodger
goes on to acknowledge, the trustee takes the bpikrestate subject to personal
rights but they do not affect particular assets ek pari passu Therefore, they
cannot be used to lift particular assets out of dbquestrated estate. Further, the
trustee’s liability for the debts of the estataisesult of his office. The same cannot
be said of creditors doing diligence. They are hliety free of their debtor’s
personal obligations. The same principle can beal useexplain why good faith
purchasers take free of their author’s personagabbns.

A line of eighteenth and nineteenth century casescerning the effect of
adjudication, and most recently surveyed by Lordidgéw in Burnett's Trusteg®*
shows that the principle has sometimes been clygtérgenerally by purchasers of
assets which were then subject to diligence. unisecessary to repeat Lord Rodger’'s
extensive analysis but note may be taken of thmes relevant for the present
discussion.

The challenges were made on the basis of the argumentioned above that
adjudgers must take the right of their delitortum et taleas it stood in him. Since

the debtor was bound to respect these personalsrighwas argued, so were

1148 piscussed, in relation to heritable property byd Rodger irBurnett’s Trustee v Graingd2004]
UKHL 8 at paras 112-38.

1149 Eor which see GL Gretton “Trusts” in Reid and ZienmannHistory of Private Law in Scotland
Vol |, 480.

150Byrnett’s Trustee v Graingg2004] UKHL 8 para 137.

151 paras 112-31. See also Bedmml, 301.
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adjudging creditors. This approach, which mighshded the “broadtantum et tale
rule, was eventually rejected.
The line of authorities which prevailed “seems &vd proceeded on the basis ...

that feudal rights were not affected by persorgtitg™!>2

and involved a rejection of

a policy-based distinction between purchasers atfjddgers:*>® The reasoning

which prevailed was not based on policy considensti Rather the key factor was
the technical conclusion that the requirementscfamstitution of the right in the

property had not been fulfilled by the holder oé thersonal right but had been
fulfilled by the adjudget*>*

The resulting principle was considered to be a g#nene, applicable to
moveable as well as heritable propérty. The reasoning applied even to the
personal rights of so-called “uninfeft proprietat$® As the court pointed out in
Earl of Fife v Duff the disposition “vests in him most of the essdrditributes of
ownership” including the right to take possessibar fruits from the property>’

If any personal right was going to qualify asua ad rem a right to a thing which

might stand between the status of a real and amparsight, defeating attaching
creditors but not purchasers, it would be the rightthe uninfeft proprietor.

However, even that right had no effect against égius. This point once again
became a matter of some doubt in the late twentetitury**>® However, the

uninfeft proprietor’s argument was decisively régec by the House of Lords in
Burnett's Trustee v Grainget>®

The adjudgers’ success might have been expecteeet@nt any further recourse
to thetantum et taleargument. In fact, it was merely recast in a naeoferm. To
understand why, it is necessary to examine twosangch needed th@antum et tale

rule to explain their effect.

115212004] UKHL 8 para 125.

11531 pid para122.

11541bid para 125.

1155 Wwylie v Duncar(1803) 3 Ross LC 134 at 137 per Lord President ibeeiy Bell Comml, 308. In
Wylig Lord Presdient Campbell does suggest that ardifferule applies to assignations but that is
readily explicable because the decision pre-daastfearn v Sommervail$813) 5 Pat App 707.

158 Earl of Fife v Duff(1862) 24 D 936 (affd (1863) 1 M (HL) 19) at 942.

1157(1862) 24 D 936 at 941.

1158 Sharp v Thomsoh997 SC (HL) 66.

1139 Esp per Lord Hope at para 19. See also Lord Hgpdgment as Lord President in the Inner
House inSharp v Thomsoh995 SC 455.
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B. TWO RULES IN NEED OF A RATIONALE

The defeat of the broantum et talerule in the adjudication cases removed the
obvious rationale for two rules that were well-bstzhed by 1800: the immunity of
trust assets to general credifofSand the right of a defrauded seller to recover the
object of sale from the fraudulent buyer’s generablitors*®* Both involved rights

to specific assets owned by the debtor. If, howetls# asset was owned by the
debtor, and no mid-right between a real right apeérgonal right was recognised, the
rights of beneficiaries and defrauded sellers rhast been personal. Why then did
they prevail over the general creditors of thetear the fraudster?

Some accounts of these rules did not encounteptbisem because they denied
that the debtor owned the relevant assets, arghaigthe beneficiary was the true
owner of the trust assets and that fraud renddredransfer null. However, such
analyses faced substantial difficulties in explagnithe protection of good faith
purchasers against the beneficiary or defraudelérsahd did not represent the
consensus in respect of either situation. StainkBa, Erskine and Hume all made it
clear that the trustee was the owner of the trusperty’'®? In Redfearn v
Sommervails Lord Meadowbank confirmed that the right of béciafies was
personaf'®* The view that fraudulently-induced transfers aadvuntil set aside has

already been discuss&d?

(1) Surviving by distinguishing

The rules concerning trusts and fraudulent acquiere too well established to be
dropped as a result of a conceptual challengejcplatly since the adjudication
cases did not concern trusts and only two of theomcerned fraudulent

acquisition™*¢°

1180 5ee Gretton “Trusts” at 494 and 499-500.

1161 5ee chapter 3, part D(4) above.

1162 gtair 1.xiii.7; Bankton l.xviii.12 (marginal heattj); Erskine 111.i.32 and HumeecturesVol II,
145-6.

1163(1813) 5 Pat App 707 at 710.

1164 Chapter 3 part D.

1185 |reland v Neilsor(1755) 5 BS 828 an@ibb v Livingstor(1763) 5 BS 897.
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To modern eyes, at least, the adjudication casdgrmine the rule protecting
defrauded sellers® If their right to avoid is delictual and therefopersonal, the
rejection of the idea that personal rights bindiddgrs seems to leave little scope for
protection. Further, the cases seem to reject amijcyp distinction between
purchasers and creditors in relation to persorgitsi At the time the law was
developing, however, this may have been less ewidepponents of the broad
tantum et taleule may not have understood their views as hagimgimplications
for fraud. The precise effect of fraud on transfees not settled and they may have
thought fraud rendered transfers voif. Those who accepted that fraud was a
ground of avoidance rather than of nullity took d¢orh from the fact that the
decisions concerned adjudication, while the bulkh# decisions about defrauded
sellers concerned poinding or arrestment of moesabi® The adjudication cases
could therefore be quite easily distinguished with@ddressing the points of
principle which they raised.

Such considerations cannot, however, provide amjusde justification in the
modern law. While the language of Lord Rodger's liof cases is that of feudal
conveyancing, the principles are applicable taygles of property because they flow
from the personal nature of personal rights. Pedsoights do not become less
personal because they relate to moveable prodeutyhermore, unless a particular
class of personal rights can be set apart, the titltaa personal right could give a
preference over other creditors in relation to ecfffr asset is incoherent.

All creditors have a personal right, and no perkaght links the right-holder to a
specific asset. Therefore, saying that attachireglitsrs take subject to the debtor’'s
personal obligations amounts to saying that eaeHitor has a preference over all
the other creditors in respect of each asset. femece conferred on every creditor
iIs no preference at all because preferences wonkdiking some people better off

than others.

1186 The dual patrimony theory means that trusts are similarly undermined, although that
development was still almost 200 years in the futur

1187 ord Braxfield, the major opponent of the broadtum et talerule appears to have taken this
view: Allan Stewart & Co v Creditors of Steffi788) Hailes 1059.

1168 Compare Humé.ecutresVol Il, 16 (on the defrauded seller) with Vol I, 4{discussing the
tantum et taleules in adjudications). Sédansfield v Walker's Truste¢&833) 11 S 813 at 822—3 per
Lords Gillies, Mackenzie, Medwyn and Corehouse.
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(2) Tantum et tale reborn — taking advantage of the debtor’s fraud

Perhaps as a result of these problems, lawyersndidcontent themselves with
seeking to confine the rule to adjudication of tadrle property. Even as the
distinction between heritable and moveable propiartyis area was being asserted,
its weaknesses were being felt. While Lords Gilliésackenzie, Medwyn and
Corehouse scolded the defendersviansfield v Walker’'s Trustedsr referring to
cases concerning moveables which are “nowise coeaieavith the cases on
personal rights and adjudication, they none the fe#t obliged to concede that
“Even in the case of moveables ... the creditor usiiigence does not take them
tantum et tale as they stand in the debtor, that is, he is mepansible for the
personal obligation of the debtor concerning thet”

Although the adjudication cases did not put an endhe distinction between
purchasers and general creditors, they do seemave baused, or at least been
accompanied by, a significant narrowing of its scdprom now on, general creditors
were only to be affected by a small class of peakoghts.

The key to the new approach can be found in Hurtne&ment of the defrauded
seller's right to recover from the fraudster’'s gahereditors. He seems to begin
with the broadantum et taleule, that the general creditors “are held tochttdneir
debtor’s interest such as it is in his own persod @0 better; they occupy his place,
and are liable to the same exceptions as he.” s dot stop there, however. He
goes on: “As their debtor himself, if the questmere with him, could not avail
himself of his fraudulent acquisition, so neithandhey take benefit by it who plead
his right.”*7°

In context, the latter passage looks like a meexifip instance of the general
principle enunciated in the former, but it wouldcbme the essence of the new,
narrowtantum et talgule. It is easy to see how a special rule, pigihilp creditors
from taking advantage of their debtor’s fraud, cdowxplain the protection of
defrauded sellers. First, it seems intuitively wydo allow other creditors to “take
the benefit of” or “adopt” the debtor’s fraud. Onezhnical level, their special status

as victims of fraud rather common or garden cregditallows them to be

1169(1833) 11 S 813 at 822.
170 HymeLecturesvol II, 16.
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distinguished from the wider body of creditors atidis given a meaningful
preference. Adoption of the debtor’s fraud coukbahclude doing something which
would be fraud were the debtor to do'itt

Some appear to have been concerned, however jii@egseference to fraud was
insufficient to establish a connection with a parkar asset, leading to the additional
requirement that the fraud be one of the “condgiamich affect the constitution of
the real right in the debtof*’? On this view, a defrauded party is a mere personal
creditor unless the fraud had induced the transfehe asset in question. Others,
however, focussed directly on the prohibition okirig the benefit of the debtor’s
fraud. This meant they were willing to grant prefezes to compensate defrauded
parties even in cases where the fraud did not déwesacquisition of property”®

The distinction was most significant in trust casiige to the courts’ willingness
to characterise breach of trust as fratf{dThis is readily understandable if the broad
understanding of fraud aklus and thus as breach bbna fidesis borne in mind.
Appropriation of the trust assets to satisfy hisspeal debtors would be breach of
trust were the bankrupt to do it himself. Breacliroét is a betrayal of the good faith
(fideg with the truster and thus a species of fraudc@ifrse, breaches of trust can
occur which are not related to the acquisitionrofperty.

The point is illustrated bysraeme’s Trustee v Giersbelf® In her marriage
contract, Mrs Giersberg had assigned all her ptgpardacquirendato a trust for
the rather dubious purposes of avoiding her husbamsl maritiand the diligence of
her creditors. As beneficiary, she was entitledlbmentary payments from the trust.
In order to incorporate incorporeatquirendainto the trust it was necessary to make

intimation to the relevant debtors. For some tithe, trustees neglected to do so, in

U EqgGraeme’s Tr v Giersber(1888) 15 R 691 at 694 per Lord President Inglis.

1172 \Mansfield v Walker's Trat 822—3 per Lords Gilles, Mackenzie, Medwyn amdeBouse (affd
(1835) Sh & MacL 203 at 338-9 per Lord Broughamge &lso BelComml, 299 and Lord Shand’s
dissent inGraeme’s Tr v Giersber(l888) 15 R 691 at 697.

1173 Mansfield v Walker's Trat 842-3 per Lord President Hope and Lord Monciidisenting —
their position was essentially supported by Lordtide Clerk Boyle and Lord Glenlee at 843-51)
when the Second Division was called to advise enntlatter;Molleson v Challig1873) 11 M 510;
Colquhouns’ Tr v Campbell’'s T(4902) 4 F 739.

1174 ord President Hope’s note @ingwall v M’Combieprinted inGordon v Cheynél824) 2 S 566
at 567-8; BellComml, 310 suggesting the application of this analysishomson v Douglas, Heron
& Co; Mansfield v Walker's Trat 847 per Lord Justice Clerk Boyle explainiagrdon v Cheyn@n
terms of fraud anéferitable Reversionary Co v Millaf1892) 19 R (HL) 43 at 45 per Lord Herschell
and at 50-1 per Lord Watso@plquhouns’ Trustee v Campbell’s Trustae744 per Lord Kinnear.
1175(1888) 15 R 691.
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breach of their duties. Thereafter, one of thetées became insolvent. As well as
being a trustee, he was owed money by Mrs Giersbangl his trustee in
sequestration sought to arrest #oguirendarights to payment. This was, of course,
only possible because of his breach of trust. Messberg opposed the arrestment.

Lord Shand reasoned that the right which the teustesequestration sought to
enforce had not been acquired through fraud: Mex<berg’'s debt to the marriage
trustee was not the result of fraud, and never dradhing directly to do with the
trust; the right to do diligence to enforce a debs an automatic incident of the debt,
so its existence could not be attributed to fraitidee'’® Therefore, he argued, the
trustee was quite free to arrest the debts.

The majority, however, took the opposite view. Létesident Inglis and Lord
Adam justified their position by reference to admaeading of thassignatus utitur
rule’” Lord Kinnear, however, based his decision ontdréum et talerule. He
argued that the trustee in sequestration was sgékitake advantage of the marriage
trustee’s breach of trust because, had the marriagtee performed his duties
properly, arrestment would have been impossitifeLord Kinnear's approach was
adopted by Lord President Kinross i@olquhouns’ Trustee v Campbell's
Trustees'™ In the absence of a requirement that the fraudnielved in the
Zt:’I.SO

constitution of the right;”" the rule came to be stated in fairly wide termsr F

instance:

[T]he creditors cannot enlarge the estate for ibhistion by adopting a fraud on
the part of the bankrupt, or doing something whiatuld have been a fraud if
done by him while solvertt®

Given the broad nature of fraud in Scots f&f this comes very close to opening the

door to the old view ofantum et talé*®® The early twentieth-century authorities thus

1178 At 697.

77 At 694 and 698.

178 AL 692.

1179(1902) 4 F 739 at 742.

1180 cf StewartDiligence 620 and the Scottish Law Commissibiscussion Paper on Adjudication
for Debt and Related MattefSLC DP 78, November 1988) para 5.36 &waport on Diligencepara
3.70 suggesting that the fraud requires to affeefgrant of the right to the debtor.

1181(1902) 4 F 739 at 744 per Lord Kinnear.

182 particularly since, grant of a second dispositigrihe bankrupt would be fraud.

1183 5ee Anderson “Fraud on Transfer and on Insolvetacy: ta... tantum et taléat 189-91.
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left the law rather unclear. This represents arpeimd for the rule’s development as

the case law dried up.

C. THE WITHERING OF TANTUM ET TALE

Perhaps the most remarkable thing aboutdhéum et talerule is its disappearance
in the twentieth and early twenty first centurigdée rule, it seems, has been left
largely without a rolé®*

Trust assets’ invulnerability to the trustee’s etiag creditors can now be
explained by reference to the dual-patrimony thE8fand to section 33 (1)(b) of
the Bankruptcy (Scotland) Act 1985. Although theeris mentioned in a major
modern textbook on the law of diligerc® it is only used in relation to arrestments
and the situations discussed seem explicable obasis of either theemo plusule,
separate trust patrimony, or tlssignatus utiturrule®” Similarly, when Lord
Cameron used the term in relation to adjudicationsGibson v Hunter Home
Designs Ltgd he seemed to regard it as merely meaning thatlgdjs take property
subject to prior real rights®® These modern uses &fntum et taleadd nothing to
other, better established rules in these cases.

Most curiously of all, there has been no succesgéim for restoration of goods
by a defrauded seller for a hundred yéa¥$And in contrast to trusts, no fresh
construction has emerged to explain the rule. Tmestcuctive trust might have been
employed to allow reliance on the separate patrymationale. There is, however,
no support for such a construction in the authesitiTherefore, the fraudulently
acquired assets must be considered to pass intvaidster's personal patrimony,
meaning that the defrauded party continues to reduoiassert his right to recovery

1184 The term continues to be mentioned in a numbeasés but it does not signify any result which
could not be explained by reference to other rafggoperty law.

185 This process was started, albeit rather impesfedty the House of Lords irHeritable
Reversionarywhen they shifted their attention from trying tioacacterise breach of trust as fraud to
examining the nature of the trustee’s title: seedL@atson at 49. The separate patrimony theory
provides Scots lawyers with a non-fraud analysighvikdoes not require recourse to divided title: GL
Gretton “Trusts without Equity” (2000) 49 ICLQ 599¢ottish Law CommissioRiscussion Paper on
the Nature and Constitution of Tru¢8LC DP 133, October 2006) paras 2.1-2.28.

1186 G Maher and DJ Cusirkhe Law and Practice of Diligen¢#990) para 5.37.

187 See also Gretton “Diligence” para 262.

11881976 SC 23 at 29-30.

189 Muir v Rankin(1905) 13 SLT 60 appears to be the last instance.
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against the trustee as he would have done agamétaudster, rather than bringing a
declarator of trust. In doing so, explicit reliarme thetantum et taledoctrine is still
necessary. It is difficult to believe that therevéhdbeen no insolvent fraudulent
acquirers since the beginning of the twentieth wgntApparently counsel have not
seen fit to rely on the doctrine for many years.

The question was addressed, albeit obiterAW Gamage v Charlesworth’s
Trustee'*?° There Lord Johnston expressed serious doubts attwether the seller

would have been able to recover the goods frontrtistee in sequestration:

| doubt whether the doctrine tdntum et talecan be carried so far. A subject held
on a title with a latent trust seems to me to beey different thing from one
acquired on a contract tainted with fraud, andpplyathe doctrine to the latter, as
to the former, appears to me to come very neareiting fraud in contract as a
vitium reale!®*

Lord Johnston was right. THantum et taleule does come very close to treating
fraud as aitium reale None the less, it is remarkable that what wag @ncore case
for the rule had become, in Lord Johnston’s mindnarginal one. It must be
conceded, however, that Lord Salvesen had no smahitsl SincAW Gamagevery
little has been heard of the rdfe® Perhaps the increasingly stringent approach to

establishing fraud in these cases made the rutgigally unworkable.

D. BURNETT'S TRUSTEE v GRAINGER

In Burnett's Trusted.ord Rodger took great care to distinguish theitjors of the
trustee from that of a purchasé? He did so because he was concerned to show
why the trustee in sequestration was not prevefnted completing his title by the
offside goals rule. Lord Rodger took the view ttieg offside goals rule applied even
to cases where the second buyer found out abodirgheale after his contract had
been concluded. Doubts about the soundness chlailysis have been expressed in

chapter 7. Nonetheless, Lord Rodger’s line of reagpis interesting. He suggests

11991910 SC 257.

"91pid at 270.

11921t is noted in ReidPropertypara 694 on the basis of the earlier case law.
119312004] UKHL 8 at paras 67 and 141-2.
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that attaching creditors are to be accorded gréaterce than purchasers (even when
the purchaser was in good faith when the contrast @oncluded). This is a complete
reversal of the policy which underlies thentum et talerule, ie the view that the

purchasers are more worthy of protection than aitgccreditors.

E. CONCLUSIONS

The tantum et talerule could be regarded as presenting a seriou¢enba to the
approach to fraud taken in this thesis. In itsrl&bem, it involved a sharp distinction
between fraudulent misrepresentation and innocenisrepresentation or
concealmenrt® and elevated the right to recover fraudulentlyuiregl property
above the status of a mere delictual right to raqoam.

The Scottish Law Commission has consistently recemdad the retention of the
tantum et taleule because of its equitable flexibilit}?> However, they suggest that
“it would be unwise to put the adaptability of ttamtum et talgorinciple at risk by
attempting to make it the subject of express stgyustatement” and so the
legislature “should not attempt to define the contf that principle.*'*® The value
of a principle so flexible that its content cantet stated in legislation is perhaps
open to question, particularly in an area of laverehcertainty is valued so highly. A
rule which is best expressed in three Latin wortisciv mean very little even when
translated must surely come under suspicion.

The rule seems better considered as an anomaly santething of an
anachronism. In so far as a clear effect can betiftg, its primary function in the
modern law is to accord a preference to one clasmeecured creditors which is
difficult to justify. If it sits uncomfortablly wit the approach taken to
misrepresentation, it also sits uncomfortably wité principle ofparitas creditorum
Allowing creditors to take advantage or adopt thaksupt’s fraud sounds unfair but
it must be borne in mind that the bankrupt is kil have harmed all creditors, and

giving effect to theantum et talerule will worsen their lot. Further, it disruptiset

119%1nglis v Mansfield(1833) 11 S 813yluir v Rankinat 61 per Lord Dundas.

1195 Report on Bankruptcy and Related Aspects of Insojvand Liquidatiorpara 11.22Discussion
Paper on Adjudication for Deltara 5.37 an&eport on Diligencgaras 3.70-2 and 3.206-7.

1% piscussion Paper on Adjudication for Datmra 5.37. See al$®eport on Bankruptcpara 11.22
andReport on Diligenceara 3.71.
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strict division between real and personal rightsciwhs central to Scots law and was

recently reaffirmed ilBurnett’s Trustee v Grainger
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Chapter 9

CONCLUSION

This thesis has examined several key grounds afabbe transfer in Scots law:
misrepresentation, insolvency of the granter,ibsgy, and the offside goals rule. It
began with an examination of the emergence of \mlitlaas a category of invalidity

distinct from voidness or nullity with the followgncharacteristics:

* The act is valid for the time being.
*  Whether the act is set aside depends on the deas$ithe person or persons
whose interests are protected by the rule whictleesd the act voidable.

» Good faith purchasers of voidably acquire propargyprotected.

It is suggested that, in the instances which asmaxed, these phenomena can be
explained by characterising voidability as a medranfor giving effect to a
personal right to the reversal of the relevantda&tion. This personal right arises
either from the law of delict, as a right to repma for fraud, or in a case where the
grant is gratuitous, from the law of unjustifiedriehment. The enrichment analysis
is supported by the fact that the acquirer wouldehlbeen liable for fraud had he
known what was going on, so that in one sense tirehenent rules can be
considered as extensions of the relevant fraud Miere the acquirer to retain the
property with full knowledge of the circumstancektbe acquisition, he would
effectively complete the fraud. This is permittedese a transfer is onerous, in order
to maintain security of transactions, but a graust transferee has no relevant
reliance interest and so is not entitled to theesdeyree of protection.

They type of fraud is not the same in all of theesaexamined. In the case of
misrepresentation, it is straightforward deceitisTie a wrong against the autonomy

and free decision-making of the transferor in d&pg of his assets. Reversing this
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wrong necessitates the unwinding of the transaeti@hreturning the assets, which is
achieved by avoidance of the transfer.

The other cases examined concern fraud on a crethtehose cases, the fraud
consists in attempting to frustrate an existinglitog’s attempts to get satisfaction
from the debtor’s patrimony.

In the case of the transferor's insolvency, therafit to defraud creditors is
general in nature. The debtor is aware that histasme insufficient to satisfy his
creditors and he deepens his inability to pay byintathe grants which are
challenged.

In the case of litigiosity, a prohibition on dedaimns imposed as a result of court
action. As in insolvency, its purpose is presepratf the estate or relevant asset in
order to ensure satisfaction of the creditor’s tigbonsideration of litigiosity also
included extensive examination of the effect ofesiiment, which is sometimes
attributed to litigiosity.

Arrestment is a challenge to the present accowduse its effects go beyond that
which are explicable by a personal right to havalidgs with the arrested property
set aside. Examination of the sources suggestshibse effects are attributable to the
view that arrestment gives the arrester a subaelim@al right in the arrested
property and that this view is a preferable basis dxplaining arrestment. It is
therefore unnecessary to be account for the stroeffects of arrestment by
reference to fraud on creditors.

In the case of the offside goals rule, the restmcbn dealings with an asset is
implied by the transferor’s pre-existing obligatimngrant a real right in the property
to someone else. By transferring the propertydetgor renders himself incapable of
fulfilling this obligation. Characterising the righo avoid as a personal right to the
reversal of a transaction explains in turn why eth or gratuitous successors to
voidably acquired property can be brought withia ¢fside goals rule.

The transferee is liable as an accessory to thelfeamd therefore subject to the
right to reduce. The interest protected is in awgdfrustration of the creditor’s
efforts to obtain satisfaction. In some cases, ad&dy protecting this interest does
not require the transfer to be set aside to itsdxtent or against all parties. The

extent of the reduction may then be specified &edaict remains valid for all other
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purposes. This modification of the effect of redurtis particularly associated with
reductionex capite inhibitionisbut examination of the early-modern materials and
the principles surrounding the law in this areavehthat it is applicable beyond the
case of inhibitions.

Understanding the offside goals rule in this wayegia clearer view of certain
problematic aspects of the rule. The parallel withibition and with grants by
insolvent debtors suggests that a purchaser whogeod faith when his contract is
concluded is entitled to protect his own interdsgspursuing satisfaction, despite
later acquiring knowledge of a competing persoiggitrwhich predates his own.

The limited effect of avoidance for fraud on credst helps to explain how the
offside goals rule would apply to cases where first €treditor’s right was to the
grant of a subordinate real right rather than tngfer the property. It further
explains why the offside goals rule only protecerspnal rights to real rights.
Avoidance of a transfer on the basis of the ruladshunc effectunthe huncbeing
So as to enable the debtor to make the relevaidtigal act. For all other purposes,
the transfer remains effective. If, therefore, tiebtor has no obligation to make a
juridical act affecting an asset, setting its tfansiside would serve no purpose. It is
important to bear in mind, however, that the c@adis not necessarily without a
remedy as he may often be able to pursue a danatayes for inducing breach of
contract.

The so-calledantum et talerule presents a further challenge to the accoiint o
voidability presented in this thesis. This rule egva defrauded party a preference
over attaching creditors, which appears to runreontto the idea that the defrauded
party has a mere personal right. The wider diffiesl with thetantum et talerule,
the tensions with recent case law and the absdrsiecoessful reliance on the rule in
the modern era are explored. Taken together, thast doubt on the continuing
relevance and utility of the rule and suggest faditire to account for theantum et
talerule should not be considered fatal in an analysigidability.

In summary, this thesis maintains that avoidancdrafisfers on grounds of
misrepresentation, insolvency of the debtor, sy or the offside goals rule is best
understood as a mechanism for giving effect toragral right to the reversal of the

transaction. That right arises from an obligatianding on the transferee which is
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imposed for the protection of the avoiding partiieTextent to which the transfer is
reversed is determined by what is necessary forinkerest protected by the
obligation. This account provides a plausible eixgpltion of the position of good
faith purchasers, of the choice which the avoigiagy has about whether to set the

transfer aside or not, and of the connections ba&tvilee various instances examined.
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APPENDIX: THE BANKRUPTCY ACT 1621 (c 18)

A ratificatioun of the act of the lordis of cournsahd sessioun made in Julii
1620 aganis unlauchfull dispositiones and alienasomade be dyvoures
and banckruptis

[a] Oure soverane lord, with advyse and consenthaffestaittis convenit in
this present parliament, ratiefies and apprevis fanchis hienes and his
successoures perpetuallie confermes the act ofotbdes of counsell and
sessioun made aganis dyvoures and bankruptis ab&gjh, the tuelff day
of Julii 1620, and ordanis the same to have and ftdlk effect and

executioun as ane necessarie and proffitable lawthie weill of all his

hieghnes subjectis, off the quhilk act the tenndaliewes:

[b] The lordis off counsall and sessione, underditam by the grevous and
just complayntis of many of his majesties gude ettig that the fraude,
malice and falshoode of a number of dyvoures amdkrogtis is becum so
frequent and awowed and hathe alreddy taikin sickgnes to the
overthairow of many honest menis fortounes anditastéhat it is liklie to
dissolve trust, commerse and faythfull dealing agnasubjectis,
quhairupoun must ensew the ruine off the wholetestaf the godles
deceatis of those be not preventit and remeidig,wly there apparent welth
in landis and guidis and by thair schow of consoéegrcredite and honestie
drawing into thair handis upoun trust the moneyram@ndice and guidis of
weilmeaning and credoulous persounes, do no wayead to repaye the
same, bot ather to leiff ryioutouslie by wastingutiier menis substance, or
to enriche thame selffis by that subtile stealth&ew menis guidis, and to
withdraw thame selffis and thair guidis furth ofisttrealme to elude all
executioun of justice; and to that effect, and ianifest defraud of thair
creditouris, do mak simulate and fraudfull alieaags, dispositiounes and
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utheris securities of thair landis, reversiouneyndis, guidis, actiounes,
dettis and utheris belanging unto thame to thairiffeg; childrene,

kynnismen, alleyis and uther confident and integgopersounes without
anye trew, lauchfull or necessarie caus and witloye just or trew pryce
intervening in thair saidis barganis, wherby thpist creditoures and
cautioneris ar falslie and godleslie defraudit alff payment off thair just
dettis and manye honest famelies liklie to cumtteruuine.

[c1] For remeid quhairoff, the saidis lordis, aaiog to the powar gevin
unto thame by his majestie and his most noble pitmaes to sett doun
ordouris for administratioun of justice, meaningféiow and practize the
guid and commendable lawis, civill and cannone,dmaganis fraudfull
alienatiounes in prejudice of creditouris and agathie authoures and
partakeris of suche fraude, statutes, ordanis eakhidis that in all actiounes
and causes depending or to be intentit by any tresitour for recoverie of
his just debt or satisfactioun of his lauchfulliash and right, they will
decreit and decerne all alienatiounes, disposigsurassignatiounes and
translatiounes whatsoevir made by the dettour gfairhis landis, teyndis,
reversounes, actiounes, dettis or guidis quhatsdevianye conjunct or
confident persoun without trew, just and necesseaigses and without a
just pryce realie payit, the same being done dfiercontracting of lauchfull
dettis frome trew creditoures, to have bene froneelteginning and to be in
all tymes cuming null and off nane availl, force eéfect at the instance of
the trew and just creditour be way off actioun,ept@un or replye, without

farder declaratour.

[c2] And incace anye of his majesties gude sulggcib wayis pertakeris of
the saidis fraudis) have lauchfullie purchesit anf¢he saidis bankeruptis
landis or guidis by trew barganis frome just andnpetent pryces or in
satisfactioun of thair lauchfull dettis frome thdrposed persounes trusted
by the saidis dyvoures, in that cace the right H&ulte acquyrit be him

quha is nawayes partaker of the fraude sall notatweulled in maner
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foirsaid, bot the ressaver off the pryce of thelisdandis, guidis and utheris
frome the buyer salbe haldin and obleisit to mak game furth cuming to
the behuiff of the bankruptis trew creditouris iayment of thair lauchfull

dettis;

[c3] and it salbe sufficient probatioune of theufila intended aganis the
creditoures if they or onie of thame salbe hableeefie by wreate or by
oathe of the pairtie receaver of anye securitim&dhe dyvoure or bankrupt
that the samen wer made without anye trew, just regwkssarie caus or
without anye trew or competent pryce, or that #redls and guidis of the
dyvoure and bankrupt being sold by him who bochnta frome the said
dyvoure, the whole or the maist pairt of the priftaroff wes converted or
to be converted to the bankruptes proffite and psayyding alwayes that
so muche of the saidis landis and guidis or prytesrof so trusted by
bankruptis to interposed persounes as hathe balie @ayit or assignet by
thame to anye of the bankruptis lauchfull crediégsusalbe allowed unto
thame, they making the rest forthcuming to the mena creditoures who

want thair dew paymentis.

[d] And if in tyme cuming anye of the saidis dyvesror thair interposed
partakeris of thair fraude sall mak anye voluntg@gment or right to ony
persoun in defraude of the lauchfull and more tyeneiligence of ane uther
creditoure haveing servit inhibitioun or wuseit haogy arreistment,

comprysing or uther lauchfull meane dewlie to daftbe dyvoures landis or
guidis or pryce thairoff to his behuiff, in thatoceathe said dyvoure or
interposed persone salbe holdin to mak the samghcfunand to the

creditour haveing used his first lauchfull diligengho sall lyikwayis be

preferrit to the concreditour, who being posteriammto him in diligence

hathe obtenit payment by partiall favoure of th&éale or of his interposit

confident, and sal have gude actione to recovendrthe said creditour that
whiche wes voluntarlie payit in defraude of thegasvaris diligens.
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[e] Finallie, the lordis declairis all suche banitis and dyvoures and all
interposed personis for covering or executing tifi@udis and all utheris
who sall gif counsell and wilfull assistance urtte saidis bankruptis in the
dewysing and praktiezing of thair saidis fraudisl godles deceittis to the
prejudice of thair trew creditoures salbe reputed holden dishonest, fals
and infamous persones, uncapable of all honourgsitids, benefices and
offices or to pas upoun inquestis or assysses beitowitnes in judgement

or outwith in anye tymes cuming.
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